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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

ATTORNEY GENERAL

Hon, W. R. Horrell
County Attorney

S8an Jacinto County
Cold Springs, Texas

Dsaxr Sir:
Opinion No. 0=1953

vith a misdemesnor
in the county ccurt, and thah court
tranaferred 10 a Jjustice!s sdurt, umlor
the facts sls it would de

ould the justice of the
send the ease back to the
. s 8ince that latter court is
nourrent Jurisdicstion under the authe
sfl, or, should ths Justice court pro-

Or, since the accused is & canstable,
nse be dismissed and filed in the Pistrict

A consts.ble of Precinst #2, ga.nt.'fm e Count Il'- n

o ]jng to at !,.'-. Bogted or s 8
by a Sta aﬁm %Lu.nt ves f1led in
the County Gcmrt. At tho tr.u.l, the Court sustained |
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& plea to the jurisdiction, and trensferred the case
to the justice's court in Precinct #2, vhere it 1is
nov set for trial."” (Statement of facts eccompenying
your letter of February 5, 1940.)

"answering your letter of February 23rd, this is
to advise you that the County Court of San Jasinto
County does have jurisdiction of criminal cases, having
remained undisturbed by legislative ensctments plecing
such jurisdiection in other courts.

*When the case vas called for trial in the County
Court, the State snnounced ready, and counsel for the
Defondant pressanted the Court with a2 motfon to tranafer
the case to the Justice Precinct in vhich the defendant
resided. I cited the judge to the statutes giving thse
Jurisdiction of the County and Justice's courts, The
court toek the position thaet since the maximum penalty
to be imposed in the instant case waa $100.00, the case
should be sent to the Justice's court. I have since
shown the Judge authorities establishing the consurrent
Jurisdiction of the two courts in such cases. He is will-
ing to correct his error by hearing the case. The
question nov is a3 to the propriety of returning the
case from the Justice's court vhere it is now pending.
There has been no other action teken so far as both
the two courts amd elf wish your ruling on the
proper procedure.” (Your letter of February 26, 19%0.)

Article 9234 of Vernon's Panasl Code reads a3 follows:

*The Commissioner or any of his deputies shall
have the right tc search the game bag or any other
receptecle of any kind vhenever such Commissionar or
his deputy hes reason to suspect that such game bag,
or other receptacle or any buggy, vaggon, automobile
or other vehiclo may contein game unlawfully killed
or tsken, and any person who refuses to parmit the
searching of the same, or vho refuses to stop such
vehicle when requested to do s8¢0 by the Commissioner or
his deputy, shall be fined not less than ten nor more
than one hundred dollars.”

In this connection it will be noted that the office of
Game, Fish & Oyater Commissiocner has been abolished and the powvers
and duties of such Commissiocner have been transferred to the
Game, Fish & Oyster Commission.

—————
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We quote from Texas Jurisprudence, Vol. 12, pp. 502-40k,
es follovs:

"In misdemeanor cases the County Courts have
originsl jurisdiction 'vhen the fine to be imposed
shall exceed $200,' except where jurisdiction has been
conferred upon District Courts or Criminal Diatrict
Courts. The Jjusticesa' courts have original jurisdiction
vhere the punishment may be by fine not in excess of two
hundred dollars, except vhere the offense involves offi-
cial misconduct; and the corporation court has concurrent
Jurisdiction with the Jjustice of the peace in cases
arising under the oriminal laws of the state which are
comaitted within the corporate limits vhere the maximum
fine may not exceed two hundred dollars,

"The Jurisdiction of Justices' courts over cases in
vhich the fine may not exceed two hundred dollars is
not exclusive; County Cowrts have original concurrent
Jurisdiction with justices! courts of misdemeanors
cognizable in the latter courts, sxcept vhere it has
been othervise provided,--potebly in cases of misdemeanors
involving official misconduct. In such cases concurrent
Jurisdiction is vested in the County Court and the
Justice's court, and also in the corporstion court, if
the crime has been committed within the corporate limits.”

Regarding offenses involving official misconduct, we
quote from Texas Jurisprudence, Vol. 12, pp. #01-402, as follows:

"The Conatitution and the code expressly give to the
District Court jurisdiction fof all misdemeanors involv-
ing officisl misconduct'; and, since the Distriot Courts
are given original jurisdioction in all criminal cases
of the grade of relong they also have jJurisdiction of
offenses ip¥olving of icial misconduct which are the
grade of felony. The provision of the constitution vhich
gives jurisdiction of misdemeanors to the County Courts
has been held to relate to misdemsanors other than
those which involve official misconduct, becsuse Juris-
diction of the latter class of offenses has been expresaly
conferred upcn the District Couwrt; and statutes vhioch
clothe courts inferior to District Courts and Oriminsl
District Courts with jurisdioction over misdemeancrs
expressly axclude from their operation misdemesnors
involving official misconduct. This jJjurisdiction hes



729
Hon. W. R. Borrell, Pags &

been cemmitted by statute to Criminal District Couris
in some instances, ‘

"10fficial misconduct,' as used in the conatitution
and code, includes the failure of an officer to perfornm
any and all acts required by lav to be performed by
him; and the District Court has exclusive Jurisdiction
to try en official for failure to perform any duty re-
quired of him by law, vhether or not his act or omission
is shown Lo have been wilful or corrupt in its nature.
But in- order that a Distriet Court msy have jurisdiction
to try a misdemeanor charged by indictment, the allega-
tions of the indictment must show that the defendant
is charged with official nmiscondusct of some kind; the
mere fact that the evidsnce may show that he misconducted
himself in office is not sufficient.”

It could not be said that a constable who is charged
vith an offense under article 9234 of the Pensl Code is charged
with an offense involving officisl misconduct. Therefores, the
District Court would not have Jjurisdiction of the abovementioned
case, vhere the constable is cherged with an offense under
Article 9234 of the Penal Code,

Article 6% of the Code of Criminel Procedure reads
as follows:

"When tvo or more courts have concurrent juris-
diction of any criminal offenae, the court in which
an indictment or a camplaint shall first be filed shall
retain jurisdiction of such offenss to the exclusion of
all other courts.”

The term "jurisdiction,” as used in the stetute includes
the three essentisals necessary to the jurisdiction of the court
which are that the court must have authority over the person and
the subject matter, and power to enter the particular judgment
rendered. See the case of Bragg v. State, 6 3.W. 365,

Referring to Article 6% of the Code of Criminsl Proce-
durs, supra, we quote from Texss Jurisprudence, Vol. 12, p. 318,
a8 follows:

"Since to give a court juriadiction in the sense
used in the statute it must have Jurisdiction over the
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parson of the defendant, although two courtsa may have
concurrent Jurisdiction of the subject matter of the
controversy, the rule that the court in vhich an
indictment or complaint has first been filed shall
have jurisdiction to ths exclusion of the other court
does not apply if the court in which the prosecution
was first instituted does not have legal jurisdiction
of the person of the defendsnt. PFor example, though
the County Court and the District Court, or the County
Court end a corporation court, both have jurisdiction
of the subject matter, the one in which an indictment
or complaint is firat filed does not have Jjurisdiction
of the case to the sxclusion of the other, unless the
defendant has been arrested or it has acquired juris-
diction over his person in some other vay, or such
jurisdiction has been waived. ..."

In the case of Epps v. State, 9% S, W. (24) 34Xk}, the
court, in const Article 63, Code of Criminal Procedure,
used the following at

"The purpose of .this enactment wes to prevent
confusion and contentions between different courts,
each seeking to exercise juriadiction, and the pur-
pose vas not to shield one sccused of crime from
prosecuticn vhen that court, in which the complsasint
may have been first lodged, had lost its jurisdiction
by dismissel of the case, and he thersafter and when
brought before snother court af concurrent jurisdietion

" sets up the clalim and plea that the court before vhich
he is brought has no right to try him because snother
court had theretofors and first after the commission
of the offense had before it another Iindiciment or
complaint, ...

"ees The fact that one court of concurrent juris-
diction mey have at some former time had upon its
docket an indictment or compleint charging the same

offense for which the agcused has subsequently been
convicted in another court of concurrent jurisdiction

would pot operate to pravent farever any effort to
prosaecute in the latter court. The dismisssl of the
indictment or complaint in the court in vhich same wvas
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originally presented would operate as a waiver of
or loss of jurisdiction in the court in wvhich same
had been presented and from whose docket it had
been dismissed, ..."

The county court and the justice court have concurrent
Jurisdiction of cases involving offénses under Article 923a
of the Pensl Code as the penalty provided in said statute is
such as vould give jurisdiction to either the county court
or the justice court. After the.above mentioned case had
been filed in the county court, the Judge thereof had no
legal suthority to trsnsfer the case to the justice court.
Therefore, the Justice court has never legally acquired juris-
diction of this case unless the case was first dismissed in
the county court and re-filed in the ssid justice court.

In viev of the facts stated in your letters and the
ebove-mentioned suthorities, you are respectfully advised that
it is the opinion of this department that to simplify the
procedure in the above-mentionad case you should dismiss the
case as originally filed in the county court and also in the
justice court, and re-file the case in either court as you
mey determine,

Trusting that the foregoing fully answers your inquiry,
ve remain

Yours very truly
HTTORNEY QERERAL OF TEXA4S
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