THE ATTORNEY GENERAL
OF TEXAS
Gerald C., Mann AUSTIN 11, TExAasS
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ATTORNKEY GENERAL

‘Hon. Wayne Lefevre
County Auditor
Clay County
Henrietta, Texas

Dear Sir:
Opinion No. 01960
Re: Fees of inspector of hides and animals in
counties subject to the laws regulating the
inspection of hides and animels, Articles
6972 through 7008, Vernon's Annotated Civil
Statutes, as amended.

Amount for which property under a tax
judgment may be sold and determination of
the value of the property. Article 7345b,
Sections 7, 8 and 9.

Authority of County Commissioners! Court
to deduct interest and penalties accrued
on delinguent taxes mistakenly covered in
certificate of tax-assessor-collector.

We are in receipt of your request for a. opin-
ion upon the follewing three questions:

"1, If and when a County is under the laws
governing the inspection of hides and animals,"
are the fees which are allowed the inspector
under Art. 7008 Vernons Texas Statutes 1936 to-
be paid from the General fund of the County or
to be paid by the person or persons owning the
animals or hides where are inspected?

12, May property which is being sold for
property tax (State County School, etc.) be
scld for an esmount less than the amount of the
delinguent taxes, penalties, interest, and costs
acerued azainst the property? Or may it Le sold
for what is considered as being the actual
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value of the property at the time of the sale?
(What governing body, if any, would have author-
ity to set the actual value of such property

at the time of sale?)

"3, If a property owner applies to the
Tax-Assessor-Collector of a County for infor-
mation concerning the payment of taxes on a
specific piece of proverty, and the Tax-Assessor-
Collector issues a certified staterent that
there are no delinquent taxes against that
property; then some five years later a delin-
quent taxing agency finds that there are de~
linquent taxes against this proverty for one
or more years, which were covered by the cer-
tificate issued by the Tax-Assessor-Collector,
would the County Commissioners Court have the
authority to deduct the interest and vpenalties
accrued on the delinguent taxss? (Which had
accrued during the period of time)"

Article 7008, Vernon's Annotated Civil Statutes,
relating to fees of an inspector of hides and animals,
provides in Section 1, as follows:

"Each inspector of hides and animals, or
deputy inspector, provided for in this chapter
shall be entitled to receive ten cents for
each hide or animgl personally inspected by
him, but if more than fifty hides or animals
are inspected in the same lot, then ten cents
each for the first fifty, and three cents
each for all above that number, provided that
the commissioners court of any county not ex-
empted from the provisions of this chapter
may, upon hearing showing the necessity there-~
for after due notice of the time and place of
such hearing having been published once each
week for three consecutive weexs in a news-
paper of general circulstion in such county,
by order entered uwnon the minutes of such com-
nmissioners court, authorize said inspector,
or deputy inspectors, of said county to charge
not to exceed twenty-five cents for each hide
or animal inspected except in cases where
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more than fifty hides or animals are inspect-
ed in the same lot, in which event no more than
twenty-five cents each for the first fifty
hides or animals inspected and not to exceed
ten cents each for all hides. or animals above
that number shall be authorized.M

Article 6985, Vernon's Annotated Civil Statutes,

governs the certificates of inspection issued hy the
‘Inspector., It readst

"Whenever an inspector shall have inspect~
ed any animal or animals, as herein provided,
he shall, on the preseatation of a written bill
of sale or power of attorney from the owner or
owners of sucn animal or animals, or his or their
agent duly authorized in writing, duly signed
and acknowledged and on vavment o s2id inspect-

or of his legal fPCJL deliver to the purchaser

of the animals mentioned in such bill of saie
or vower of attorney, or his agent, a certificate
setting forth that he has care¢efully examined
and inspected such animal or animals, and that
sgid purchaser has in all respects complied
with the law, which certificate shall not be
complete until the same and the bill of sale
herein provided for shall te recorded in the
office of the county clerk of the county, and
be certified to by said clerk under his hand
and seal, Such certificate shall be then de-
livered to the purchaser and shall protect him
from the payment of inspection fees in any
otner district for the animals therein describ-
ed, except from the county from which the same
may be exported; provided that any person
driving cattle in his own mark and brand shall
be entitled to the certificate of inspection
provided for herein, on payment of fees to the
inspector, and on presentation to the inspector
of the certificate of the county clerk of the
county where such mark and brand is recorded,
to the effect that the mark and brand named
therein is duly recorded in his office as tne
mark and brand of the person so driving such
cattle.”™ (Underscoring ours).
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It will be noted that said article provides
that "on payment to said inspector of his lecgal fees',
he shall present a certificate of inspection where the
ovmer or owners of the anirals inspected are otherwise
entitled to it. : ' S

This article is authority for the proposition
that inspection fees are payavble to the inspector by
the owner or owners of the animals or hides inspected.
See also Article 6972, 6973, 6977, 6953, 6988, 6969,
6992, 69353, 6994, 7001, 70C3, Vernon's Annotated Civil
Statutes. ‘ ) . _

In answer to your first question, it is our
opinion that in those counties subject to the law regu-
lating the inspection of hides and animals, as precvided
in Articles 6972 through 7008, as amended, the fees of
an inspector are payable directly to the inspectcr by
the ownser or owners of the animals or hides whicnh are
inspected.

Your second question is answered in Opinion ilo.
0-1501 of this Department, written by Hon. Billy Gold-
berg to Hon. C. W. Talbot, County Attorney, Bastrop,
Texas, copy of which is enclosed.

| Discussing Sections 7, & and 9 of Article 7345b,
Vernon's Annotated Civil Statutes, the opinion holds:

mx % % because of Section 8 of Article
73450 of Vernon's Civil Statutes, a sheriff
may not sell property to anyone except one of
the taxing units in the suit, unless said sale
is for an amount equal to the adjudged value
of the property or the aggregate amount of the
judgment against the property in the suit,
whickever is lower."

As is pointed out in said opinion, the term
fadjudged valve' is defined in Section 5 of Article 7345Db,
supra. Under *his section the court finds "reasonable
fair value! or M"adjudzged value®, Beyond this power of
the court, we are not aware of the authority of any other

“judicial or administrative oificial or agency to determine

the value of the property invelved in the foreclosure
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proceeding.

In connection with your third questions, we
call attention to Article 7258z, Vernon's Annotated
Civil Statutes, which reads as follows:

"Sec., 1. On and after October lst, 1929,
the Tax Collector or his deputy of any coun-
ty in this State containing 210,000 poopulation
or more according to the last preceding feder-
al census, or any city or political sub-division
or tax assessing discrict within any such
county shall, upon request, issue a certificate
showing the amount of taxes, interest, penalty
ana costs due, if any, on the property describ-
ed in said certificate. When any certificate
so issued shows all taxes, interest, penalty
and costs on the proverty trerein described to
be paid in full to and inclucing the year there-
in stated, the said certificate shall be con-
clusive evidence oi the full payment of all
taxes, interest, penalty and costs due on the
property described in said certiricate for zall
years to and including the ycar stated therein.
Said certificate showing all taxes paid shall
be admissible in evidence on the trial of any
case involving taxes ior any year or years
covered by such certificate, and the introduc-
tion of the same shall be conclusive proof of
the payment in full of all taxes, interest,
penalty and costs covered by the same.

"Sec, 2. If any such certificate is issued
or secured through fraud or collusion, the same
shall be void and of no force and effect, and
any such Tax Collector or his deputy shall be
liable upon his official bond for any loss re-
sulting to any such County or city or political
subdivision or tax assessing district of the
State of Texas, through the fraudulent or col-
lusive or negligent issuance oi any suci cer-
tificate."

The Supreme Court of Texas, in the case of CITY
OF SAN AHGsLO v DEUTSCH, (1926), 91 S. . (2d) 308, the

~R

J'"‘:‘.':

T

A



Hen. Wayne Lefevre, Page 6

c10oest authority in point which we have been able to
find, hns the following to say in regard to irticle
7256a, supra:

: -"In this state there is no statute apoli-
cable .to p¢alnt1ff in error which undertailies to
‘make entries in the tax records or tax receipts
or certificates effective to estop the city
from collecting its unpaid taxes. 1t is un-
necessary to express oninion &8 to the consiruc-
tion or validity of chapter 77, Acts Second
Called Session, Forty-first Leglalaturc (19 9)
p. 153 (Article 7258a, Vernon's Ann. Civ. St
which provides that certificates showing
payment of all taxes chall be conclusive
evidence of such payment, as that statute ap-
plies only to counties containing a populaulon
of 210,000 and to cities arnd political sub-
divisions and districts in such counties."

The questicen the Subpreme Court had before it
and upon which it reversed the Court of Civil Avvezls
at Austin (73 8. W. (2d) 125) is as follows:

Wi & % YWhetner the city is estovped to
assert a lien for unpaid taxes, to the injury
ol an innocent mortgagee who lends noney on
.such property as security, on the faith of,
and in reliance upon, its assessment rolls
showing that such taxes have been paid.'"

In an exhaustive opinion the Supreme Court re-
Jects the theory of estoprel in pais, as set forth in
the case of STATE v. DAVIDSON, 280 s, . 292, and holds
as follows:

*Since the action of the tax collector
in causing the tax records to show that the
taxes were paid when in fact they were not paid
was unauthorigzed, and since the tax collector
in collecting taxes and in keeping the records
essential to their collection was exercisinug
for the cily poWwers egsentially public and
governmental, it follows that the city is not
estopped by the acts of the tax collector from
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asserting its lien for the taxes, unless excep-
tion is made to the well-settled rule that
cities are not liable for the unauthorized or
negligent acts of their officials in the per-~
formance of the city's governmental functions.®

We bezlieve the Cityv of San Angelo v. Doutsch
case 1is authority to the effect that there is no estop-
pel against the collection of the delinquent taxes mis-
takenly coverad by the tax certificate in the vresent
situation. It is not necessary. to point out that Art.
258a, Vernon's Annotatsd Civil Stsztutes, has no appli-
cation in this situation, since it applies only to
counties containing the population of 210,000 -and to
cities and political subdivisions and districts in such
counties, We are not passing upon the construction
or validity of this statute.

The County Commissioners! Court is a court of
limited powers, and it has no authority which has not
beén conferred by the Constitution or by statutes. There
is no constitutional or statutory authority conferred
upon the County Comnissioners'! Court by which it may
release accrued interest and penaliies for delinguent
taxes., In a situation wnere the delinquent taxes are
8till due, the County Commissicners' Court has no power
to deduct interest and penalties which have accrued.

In answer to your third question, it is our
opinion that where a tax-assessor-collector of a county
errconeously issues a certified statement that there are
no delinquent taxes against certain property, the County
Comnmissioners! Court upon the discovery of the error
does not have the authority to deduct the interest and
penalties accrued on the delinquent taxes which were
mistakenly covered in the certificate and which are still
due. _

Trusting that we have fully answered the ques-
tions submitted to us, we are

Yours very truly

ATTORIEY GENERAL CF TEXAS

By /s/ Dick Stout
Dick Stout
a3siscantc
DS:ob APPROVED FEB 27, 1940
ENCLOSURE -
/s/ Gerald C. Ifann APPROVED
ATTCRNEY CuicRAL OF TEXAS OPIi-i]}g?! COLIIT
BY Bt

CHAIRI:AN

my

B

l



