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Re: 'he -Laskance of C 1ifiontes

Yo are in recelipt of
1940, in whlch you rcqueat ‘v

off of this department
on the Questions eontaiy

sindas follows:

el Departaant issue Certificate
2 application by the first lien

0148 1e)y sugh applieation is accompanied by
L \pepe p8iox affidavit certifying that the
autouo? i quoation has been repossessed ao-
card G to the terms of the contract betwaen

A holder and the xortgagor, even though
tharc be a second lien asgainst seil vahiele.

*{an} Should the Department require a re-
lease aigned by the sesond ilen holder, or is
the sffidavit of repossession certified to by
the rirst lien holder sufficlent evidence to
Justify the issvence of the Title.

NQ COMNUNICATION 1§ TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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Honorable Xalph L. Buell, Page E

“{b) =hat information should this De-
partasat rejulre under such a situation
before we asy lssue a Certificate of Title
to the holder of the car uuader repossession.”

In your rirst question you &re concerned with
the type of information which should be req ired dy youpr
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hicle at a judiclal foreclosure sale before you issus a
certificate in the nans of said purchaser. Your attention
is oalled to lection 35 of the Certificate of Title ict
which has been inocorporated into Vernont's iunotated FPenal
Code as irticle 1436-1,

viec. 36, ¥henever the cwnershiip of

a motor vahiole registered or licensed with-
in this state 1s transferred by operstion
of law, as upon inheritance, devise or Ye-
quest, bankruptey, receiversahlp, Jjudicial
sale, or any other iavoluntary &tvesturc
of ownership, the Department shall lesue a
new qertificate of title upon being provided
with certified copy of the prodate proceed-
ings, if any {if nc administration is nec-
essery, than upon affidavit showing such

- fact and all of the heirs at law and speci-
fication by the heira as to in whoss name
the certifiecate shall issue}, or order, or
bill of sale froz the of ficer making the
§udicial sale, except however, that where
foreclosure is had under the terms of &
dfen, the affidavit of the perscn, firm,
association, or corparation or suthorized
asgent, of the fact of reposasessicn and
divestiture of title in aceordance with the
terzs Of the lien, ahall be suffioient to
suthorize the issuance ¢f a new certiricate
of titls in ths none of the purchaser at
such male, and exoept further that in the
¢case of the foreclosure of any Constitutionsl
or Statutory limn, the affidavit of the
kolder of suach lilen, or if & corporatian,
1t8 agent, of the fuct of the ercstion of
such lien «nd the divestiture of title by
reason thereof in accordance with law, shall
be sufficient Lo authorize the Llasusnce of a
new certificate of title in the naze of the
purchaser.”
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in the above quoted article ths legislature has
svecifically provided that your Department may fesue a
Certiricate of Title in the name of the purchaser at a
Judicial foreclosure sale upon presentation of the bill
of sale from the of ficer making the judiclal sale.

In this oonneoction you are slso sdvised thet the
purchaser at the foreclosure sale, 1f such foreclosure was
of the first and prior lien against said motor vehicls,
takes title to the same free of all sudbsequent liens which
previously existed prior to said sale against sald motor
vehicle. That s foreclosure sale hes such effect ie¢ the
well established rule of law of the courts of this Statae.
The Coamission of appeals in the case of sSabine Motor Coa-
pany v. . C. Znglish Auto Compeny, 291 3.¥. 1088, stated
as follows:

w2 > ¢ It goes without saying that a
proper aotion in eourt cuts off the title of
the mortgagor or his assigns, * * *n

In aaswer to your first question, therefore, you
are advised that when the bill of sals of the of ficer sell-
ing the motor vehicle at the foreclomure sale is furnishad
your Department as required by Sgotlion 35 of the Certificate
of Title Act you are authoriszed to issue a Certificate of
Title in the naxe of the purchaser at the rforeclosure sale
without noting thereon any of the lliens which wers seoond
t¢ the lien whioh was foreclosed in the oourt aotion,

In your second quastion you are concerned with a
situation where the mortgages repossssses a oar under the
sipreis terms of the mortgage without recourss to Judiclal
procedure. In euch = situation you are unauthorized to
iszue a new Certiflcats of Title in the nams of the mort-
gages because saild mortgagee by mmre repoasession of the
notor vehicle does not acguire title to the samm. It 48 a
woll settled luw of this Ztate that prior to repossegsion
the mortgungor has title to the mortgaged property. 4is stated
by the Comaission of ippeals in the case of Sablne otor Conme
pany .v. %.C. English auteo Company, sapra,

"In Texas, the legal title to mortgaged
property vezains in the mortgagor."

It 18 also & well settled rule of law in this State that

when the mortgagee repossessss property he bwlds the sammw as
mortgages snd not as owner. The Supreas Couwrt in Texas in
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Honorable iwalsh L. Duell, Fage 4

the case of Harliog v. Creech, 31 S.u. 357, stated as fol-
lows:

“x 4 a. The iastrunents being chattel
aortgages, Lhe vendcer had the rights of a
mortgagee under a ch:ittel mortgage ocontain-
ing the astipulations of right to take posses-
sion, which would ba to take possession ¢of
the property if he deemed himself insecure,
or the debt not belng palid, and to hold or

dispose of the propsrty in t Be character of
mortggee, ung fot nd owner, ¥ ¢ % (Under-

acoring ours.)

The language of the Harling osse, supre, was copled
into the opinicn of the Supreme Court of the 3tate of Texas
in the case of singer kfg. Co. v. Riocs, 71 3.W. 2756.

This line of suthority was realfirmed by the Coamls-
sion of ippeals in the 3Spbine Motor Compeny case, supra, amd
the GCourt stated as follows:

w* 4« »  Bat, even after such a sslzure,
it would have been necessary to handle the
cars as mortgagees and not a8 owners, until

- the title hud passed, eithar under forscloswrse
or in accord with the power of sale contained .
in the mortgage., “ * "™

The adove quoted rule was sgain apnounced in the case of
Adaml v. Bowers, £l S.%. {(&2d) 590. The Court stated as fol-
lows:

"4 mortgagee is not entitled to act as
the owner of propurty in its 4isposition,
but nust act according to the powers glven
in the mortgage. * * * and ths mortgagee
has no right to take posseesion of tha prop-
erty as his own and appropricte it."

On the other hand, the Courts of this State have
long recognized the foreclosure of a llien by repoasession
ané sale and private sale under ths tersxs of the mortgage.
Chier Justice Geines in the 3inger iifg. Co. case, supra, stat-
ed as foliows, in this conneotien: -

*s8 are of the opinion that the guestion
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should be answered in the affirastive. Clear.
ly, unlsss the stijulation io the amortgage,
which purported to give to appellant the right
10 take possession of the sewing meachine upon
default of pasyment be held ¢f no effect, its
agent coumltted no wyrong by & peaceable seirure
of the property for the purpose of pwing the

A adnt P BT AT T Lo watdA cuen™ oo mem 2 4o
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contrary to publice poliey. * * * The pro~
position that such a stipulation ias valiqd,

and that the martgsgee may take peaceable pos-
sesslon of the property wdthout the ccnsent,
and even over the protest, of ths martgeagor,
is sustained dy the great weight of authority.

% ® ¥n

In the above quoted case, the Suprems Court was «ffirming a
similar holding of s4id Court in the case of Harling v,
Creeooch, supra.

The Texakuna Court of Clvil Appeals reaffiraed
the validity of such a provision in a mortgage in the gase
of Jesse Frenoch Piapo & Orgam Co. v. Elliott, 166 3.%. 29.
The Court stated us follows:

"By the teras of tha mOrigags covering
the Starr planos, Elliott was authorized to
take possesaion theredl *'wherever tley may
or ¢an be found, and sell the saze at private
or public sale to the highest bLidder,! in the
event iiss Hopkins made default in the pay-
~-aent of the debt it secured, or in the svent,
at any time before the indebtedness matured,
Elliott *felt ansafe or insecure.' It ix

T %g ant T35 &e
lios, ex. S.¥ B, 60 LReAs 143,
97 A3t R8P, 90.1. & » ¥ (Hudu'-ming ours,)
The above quoted rule was affirmed by the Deaumont Court of

Civil Apmls in the case of Blosk ilotor Co. v. Melia, 247
weWe 6686, In this connection, the Court stuted as foliows:

"tThe trial eourt errad in his construo-~
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tion of the mortgage. The provisions of

the wortgsage authorizing appellant to seize

and sell the truck st private sale and with-
put aotice ars not violative of any astatute

of this state, nor against the public poliey
of this state, as expressed in the decisions
of our courts. It i¢ sald in 11 C.J. 708:

"' The xmortgage itaelf may dispense with
notioce, as where it provides thet the mort-
gagee may seil at private sale.'

"The rule is announced as follows, in
Jones on Chattel dortgages (5th Ed.) & 792:

"IIf & power Of sale does not require
the glving of sny notlice of the sale, the
@ortgages can mke a valid sale either at
publie or private sals, and need not give
any notiocoe of it unless he choose & to &,
But pevertheless the sale, to be binding,
st be a falr one,t * ¥ %«

The valldity of such = provisfon in s mortgage
waB also reaffirmed in the cases of Fidelity Union Fire
Insurance Co. v. Ballew-Satterfield Co., 10 S.w. {E4) 183,
Court of Civil appesls of Texas, imarillo, ené the case of
Cazpbell v, Eastern Sesd & Grain Company, 109 S.W. {(24)
997, Court of Civil Appeals of Texas, 3an antomio.

You are also advised thut unless the teras of the
nortgage eipressly provide for the same, it is not necessary
for notice to be given to second or subsequent lien heolders
egainst the same property in a osce of forecloswre by the
prior lien holder &t a private sale under the terze of the
aortguge. Jes Caxpbell v, Eastern deed & CGrain Compay,
supra, and Hampshire v. Greeves, 143 5.%. 147, Suprems Court
of Texas.

It may be noted that Seotion 3% of the Certificats
of Title iet recognizes the validity of a foreclosure by &
2OTLEARges by private sale under the terms of the mOrigage
and in thias connsction provides ass follows:

4% % * that where forecloaure is had
under the terzs of a lien, the arfidevit of
the person, rirm, assoclation, or ¢arporation
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or authorized agent, of the faet of repos~
session and divestiturs of title in accord-
ance with the terms of the lien, shall be
suffiefent to authorize the issusnce of a
new certificate of title in the name of the
purchassr et such sale, ¥ % *+

o You sre, thersfores, advised that the above quoted
article requires an affidavit from the mortgagee showing
the sale¢ under the terms of the mortgage to a third party
whe 1a& applylng for a Certificate of Titls in his came.

You ure rurther advised that the Depart:zent need not require
& release aigned by the second lien holder since the second
lien holder's lien agsinst the motor vehicle under the con~
struction of the Courts of this Stute has beea cut off by
the private foreclosure sale. Ag previously stated, the
Courts have held that the purchaser et & judiofal foreclosure
sale acquired title fres of all inferior liens against the
property. Ths sasme rule has bheeh extended by the Courss of
this State to foresclosure sales whiech are private sales made
by the zmortgages after repossesaion. The Suprems Cowrt of
Texns in the cuse of Hampshire v. Gresves, sumwa, ut.d;oa &8
follows, in this connection:

"The contention of plaiutifrts gounsel
to the effeot that *the right of redemption
of a juior lisnbolder is not ¢ut off by a
procedure to which the junior lienholder is
not a party' is not assund «¢ we think, and
ot supported by authority or reason,. The
riles is thue tersely stated in Jones onr iort-
gages, 8§ 1897: 'The purchaser {(undeyr fore-
sloasurs proceseding by ssle under thw power
given in the mortgage) takes the mortgagor's
title divested of all inoumbrances nzade since
the creation of the powes.' ind, again, in
the same zeotion: *'A sale regularly exerciaed
ander a power i1s equivalant tc strict fore-
closure by a court of equity properly pursued,'”

The Asarille Court of Civil Appeals reaffirmed
this proposition in the ¥Fidelity Union Fire Insurance Con~-
peny cass, asupra, «ad stated as follows:

*Unéer the power of sale in the mort-
guge, the finanoe company had the right to
take possession uf the car and sell it with-
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out notice to Barbder for the purpose of
yaying the indebtedness ageinst the car,

apé such & sale vests title in the parchaser.
Hlock dotor Co. v, Mella (Tex. Clv. app.)

4T S.5,. 666; Oxabeer v. Tandy, 11 Tex. Clv.
APDP. 148, 32 S.%. 872; Singer Sewing Kachine
Co. v. hlos, 96 Tex. 174, 71 3.¥W. 275, &0
Leiled. 143, 97 Am, 5t. Rep. ¥l; Jesse Frenoh
Plano Co. v. Klliott (Tex. Civ. App.) 166 S,
V. 29; State Exehangs Bank v. Smith (Tex. Civ.
ADPP.) 166 S.¥%, 666.%

The rule was agaln stauted by the Besumont Court
of Civil isppeals in the case of latimer v, Hebert, B85 S5.v,
(2d) 98¢, The Court stated as follows:

*The judgnent in favor of Mercantile
Trust Corperation is affirmed. In taking
possesaion of the automobile it followed
literally the powers glven by its mortgage.
This method of foreclosure extinguished ap-
pellant's sescond lien. 3abine Notor Co. v.
we Co English suto Co. {Tex. Com. App.) 291
SC%IQ 10381“

By way of sunmary, it is the opimion of this de-
pertneiit that vhore a sGrtgages repossesses a x20tor v shicle
and sells ths same at a private sale, which procedure is in
accordance with the teras of the mrtgage, your Departmsnt
is authorized to issue a Certifiocate of Title in the name of
the purchaser at such private foreclosure sale which certifi-
cute may hot note on the Jaxme ths second or inferior liens
whioch existed against sald motor vehicle prior to the time
of repocssession amd forecliosure of the prior lien, The only
information that shoald be reguired by your Depsrtasnt in
suoch & case as outlined under Zection 36 of the Certifimte
of Title Aot {iu an affidavit of the mortgegee showing such
repossegsion and private sale under the terms of the mortgage.

Nothiag in this opinion shsll be comstrued as ap-
plying to liens which were prior to the lien that was fore-

closed.
APPROVEDMAR 18, 1940 Yours very truly
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