OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN
ATTOBNEY GENKRAL

Honorable H. A. Glass, Director
Textbook Divigion

Dopartment of Education
Augtin, Toxas

Dear 8iri
Opinion No, 0-ID8%
Roy 8. B. Ko, 427, 4¢ beglisla-~
o\»= General Apy riation
Employess of‘‘the Text-
~ Curriculum Division
pxthook Depository --
with respect to sddition-
a} employees -- Help in distri-
utign of free textbooks.
Vo have your letter of 21, 1940, request-
ing a legal oplx (rog this departmént, the letter being

as followsy

sion, &g 2z with the authority of
e TexthooRk\Divigpion to reimburse bond-

s. In your opinion No, 0-1837,
ary 16th and addreased to the

o eso quoestions were answvered in the
affirmative .

"However, upon presentation of cer-
tain claims from local bonded textbook
custodians, vhich involve paywent for
lsbdor, the Comptroller rejected the pay-
mont of the c¢laims and returned them with

NO COMMUNICATION 18 TO BE CONSTRUSD AS A DEFARTMENTAL OPINION UNLESS APPROVED 8Y THE ATTORNEY QENHERAL CR FIRST ASSISTANT
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the letter which is copiled belowv: (cdpiea
of claims are attached

"\, H. A, Glass, Director
Textbook Divigion
state Department of Education
Austin, Texas

Dear Mr. Glasst

%] am returning the account of Bon-
ner ¥Frizzell in the amount of $29,33 and
the account of J. C. Yatgon in the amount
of $7.20 for the reason I helieve they
are in violation of the following provis-
ion of the Departwental Bill making an '
appropriation for the Textbook Division
which prohibits the employing of any ad-
ditional employees for your divisiong

*It is further provided that
the smounts to be expended for
new fextbooks and rebinding shall
be as fixed by the State Board of
Education; provided, however, that
no smployees, in addition to those
listed and itemdzed above, shall
be exployed,?

Very truly yours,

Signeds George H. Sheppard
Comptroller of Publie

hccounte®
Bressler/g

£3ince it has lopng been the cuatom of
thie Division to pay such claims, and
since funds are available for the payment
of current claims, this Division feels
the need of further interpretation of
this problem. ¥e therefore respectfully
request your opinion om the following
questiont

®1. Does the rider to the General Ap~
propriation Bill for the biennium ending
August 31, 1941, as quoted in the Comp-
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trollaerts loetter, ocbviate the suthority
of the State Board of Badnocgtion to pay
out of the Textbook Fund all nocessary
expongses in connection with the distri-
bution of free textdbooks?®

In the genersal form of your question as stated,
it has beon angwered in former opinion No, 3091, of date
Novenber 7, 1939, addressed to the Honorable Geo. H.
sheppard, and opinion ¥o, 0-1837, dated Janunary 18, 1940,
addrassed to you, coplos of which opinions you have.

Obviously, the specifie question xith which yom
are concorned is whether or not the rider guoted in Mr.,
Sheppard's letter has the effect to forbid the State
Board of Bducation to pay out of the Textbook Fund items
of reimbursement for extra help to Mr. Frizzell and Upr.
Vatson for services in assisting in the distridbution of

textbooks. S0 that, wo will answer your question as thus
restated. ‘

The Comptroller has declined to pey these bills
upon the ground.that tho rider to the Appropriation Bill
quoted in his letter forbids such payment.

It ia the opinion of thig departtent the rider
doos not have the effect attridbuted to it by the Comp-
troller. W¥We command the Comptroller's vigilance with
respoct to the paying out of publiec moneys, but wve dis-
agree with his coastruction of tlhe rider.

The language which has ikpelled the Comnpirol-
lerts action is a proviso, as followss

® & & & provided, hovever, that no
employees, in addition to those
listed and itemized above shall be
employed,.*

The accepted rule of construction with raspect

to provisos is thus stated dy Mr. Sutherland on Statn-
tory Constructiont
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"Tho natural and appropriate office
of the proviso belng to restraln or
qualif'y soms preceding matter, it shounld
bve confined to what precedes it unless
it clearly sppears te have been intended
to apply to some other patter. It is to
be construed in comnection with the gec-
tion of vhich it forms a part, and it is
substantially an exception. If it be a
provigso to a partiocular gection, it does
not apply to others unlegs plainly intend-
ed. It should be construed with refer-
ente to the immediately preceding parts
of the clause to which it is sttached.
In other words, the provigo will be so
restricted in the absonce of onything in
its terms, or the subject it deals with,

evincing an intention to give it a broad-
er effect, & ¢ ¢

*S8tory, 4., said he wvas led to the
general rule of law which has always pre-
valled and become consecrated as almost
a maxim in the interpretation of statu-
tes, that when the enacting clause isg
general in its language ard objects, and
2 provise is afterwards introduced, that
proviso is striotly construed, and takes
no ¢ase out of the enactinpg clause which
does not €all fully within itz terms,?

Sutherland on Statutory Construction
223, p. 297)

Applying this rule of construction to the statute,
the proviso above quoted 1is applicable to the enactment con-
tained in the section of which it is a part, to-wit, the eu-
actment that Yall amounts to be exponded for new textbooks
and rebinding tooks shall te as fixed by the State Board of
Bducation," It is 1p respect to these two items that the
provisc forvids exployees in gddition to those listed anmd
itemized in the Appropriation Act. The proviso has a very
definite meanins sher thus applied to that part of the see-
tion immediately preceding it; thet ig, that no employee,
in addition to those listed and itemized, should be employ~
ed with respect to the expenses for new textbooks and re-
binding books; in other words, that the handling of these
items should be confided alone to some of those employeeos
specially listed and itemized in the bill.
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It could hardly be contemplated that the
Act means that in no ovent may the Board engago em-
ployees, other than those listed and itendzed, bo~-
cause by item 26, under the hesd of ®Salaries®,
there is specially provided ®Seasonal Holp: Cleri-
cal, stenographic and labor, $6000.00.* This itself
is express authority for the employment of clerical,
stenographic and labor help beyond those employees
ligted in items 1 to 26,

Again, it is our opinion those persons aid-
ing in the distribution of fres textbooks and paid by
Mr. Frizzell and lir. Watson, the custodiang, are not
employees in the scnse in which that word is used in
the proviso. V¥o think it is there used in the sense
of persons or employees whose tenure of service was
permanent rather than temporary, seasonal, or occas-~
ional. We are borne out in this conclusion by the
further rider dcclaring "all employees in the Text=-
book Division of the Zducation Dapartmont shall be
appointed or removed by the State Superintendent of
Public Instruction, subject to the approval of the
State Board of Zducation,®* This bears out the idea
that %epployees®, within the meaning of the Act and
of the provise, are such persons as those whose em~-
ployment is for a given tenure, and in a sense per-
panent, rather than that ocecasional service rendsr-
ed to Frizzell and ¥atson., It is the familiar ejus-
den g2neris rule of construction. 4ny other con-
structiorn of the Act would mak2 it impossible for
- the Board to ercploy a messehcer to doliver a con-
siznrent of books howvever smll, and yet such simi-
lar and incidental expenses in connection with the
distribution of toxtbooks is inevitable. The Legls-
lature never conterxplated that thay were to be for-
bidden. Such a comstruction would not harmonize with
the recoznizzd and desclared policy of the State to
furnish and distribute taxtbeoks frae of further
costs.

lioreover, thoe rules prescribed by the State
Board of Sducatiomn aro contrary to such comstruction
and indicate the constructlon v¥e are giving the rider.
Those rules among other things provide for reiwburse-~
pent for (1) extra help for a short tipe, (2) reason~
able drayage charges, (3) freight or parcel post
charges. In at least two of these items tho alement
of porsocnal service enters, and in all of them the re-
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imbursencnt 1s of expenses incurred in the distri-
bution of free text books.

You are therefore advised in the opinion of
this departmont the roimbursement items of Mr. Friz-

zoll and Xr. Watson should be paid out of the Taxt
Book Fund.

Yory truly yours
ATTORNSY GZNERAL OF rzxas

By ££ZQ* /“L‘g‘ 7\
Gclc Speer

Assistant
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