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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

konorabla Lee Brady, Comnxdissioner,

bopartmont of Danking o
Ausgtin, Toxas

Daar 8iry

¥#3 bave your letter ; 27, 1940, asking '
for the opinicn of S derartng 3¢ t0 tho above eaptionad
subjoect matter, wiich le er is ag fallows, to-wit,

n the na3xt year's
7 of tho dank the
unable te¢ obtain a new loan from
o {inance the plantinc and har-
8 nax crof ani applios to one
al sgencies for & loan for the
83 A paking a crop. The sald egeancy
ly roquires tha axecution dy the
Banik Corczissionar of a *non-disturdancs
agrospont' before making a loan. fThis
agreerent, in offect, sudboerdinates the
lien of the hani to the lien orsated to
socurs the fadoral agoncy insofar as the
bank's 1lian 4is a lion or ths crop, and alse
includes an agréenent on the of the
banking Corxdesioner not to turd the
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farpar in the use of his tools and stock
during the coming crop yoar. Ths Com-
rdssionar is of the opinion that it is to
tha bheoat intarost of the bank to exacute
tha agroecsot.

®*{(2) The bank helds a liem upon

i malses T oaomoe 4ham 4% 4 o&oecemd

stock of valio loss than Lo ansunt of
its dedt, ond the ownar of the stoek, finad-
ing a purchaser who is willing to ray a
fair price for the stock, propesss to soll
tho stock and apply the proceods of the
sals to his dedt, lezving the balancs of
ti3 indobtodmoss still owing the bank. It
311 b0 nocessary ifor the Comxissioner,
aithor axprossly or by icplication, to ro-
1case tha lien of the bank upon the stock
sold. -

*(3) The samd situstion as that
dotailead in paragraph {2) atova, quite of'ton
arises with reforsnts to rcal astate loans
vhors a vhols or a part of the land socur-
ing the indabdbtodnoss is sold onmd the procoads
applieod on the dobt, the Comissionor
required t9 axocute a portial or full ro-
1oase of the lien.

*(4) Bofore the closing of the
bani: it acquires 3 licn upon porscaalty
uiapr 2 pladged contract containing a pow-
or of sale authorizing tho bank to goll
tha personalty at publie or ;rivate salc.
iho Comzdssicnor finds s person vho is
willing to hid the roeasonablse value of
tha property at the sale and docides to
porzit tho proporty to be struck off to
tlia third party ondar such did.

*(5) The bank bolds 2 liemn upon
live stock and the dabtor, without
spoeific agresment that the steck is to bo
taken ir cancollation of tho debt, simply
turns the stock in to the mm-dmr and
indicatas that ha is no longsr interastod
in tha transaction. The Commdasionor has
aa opportunity to sell the stock for o
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reasonadle value and docides to make the
sale.

*(s) Tho dodtor, as in paragraph
(3) abovd, turns the stock im to the bank
but specifically agreos that the Cosmies-
ionor is to sall tho stock and apply the
proceads to the debt, lsaving the umpaid
balapce still owing.

"Transections such as above outlined
usually involve proparty of small valuo,
axl if the Comxdssioner is required in
avary cass to apply to tho court or the
judga for authority to carry out tha pro-
possls, a considereblo portion of the
valuo of tioa property involved vill be
used in court costs. It is the desire
of this Departmont tc exaroise every jre-
cauticn 1lagally nocessary, bhut at the
sape timd, not to usslessly wasto the ae-~

gots in its hands by spoanding unnocsgsary
court, costs,

®*In tie light of tho abkove, I respoot-
fully subpdt the following quastion:

Sis it nocossary, under ths lav, for
the Comxclssicnor t¢ apply ¢ the Tis-
trict Court for authority to carry
put any or all of itho propeeals as
outlipved in Faragraphs nuzberad (1) to
(6) sbovar®

A fow words with respoct to the naturs and gemaral
povars of the Ganking Cosmdssionor vwill not bo amiass. On
th2 contrary, such a statomsnt vill furnish the key to the
;,;tmlcms,and othars of a sgimilar natur:, subrdttad in your

quiry.

The State Danking Compdesionsr is a Stato officar
rade by lav superintenisnt and instructor of the State's
banking system of Texas., (Rev. Civ. Btat., Artiels M7)
lia is clothed with the power of visitation of State banking
institutions, with authority to clogs any institution violat-
ing the laws of tho State, as sot forth in the statutas. BHe
is by law rnda the liguidator of closed tanks coming inteo his
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hands, (Rsr. Civ. Stats,, Art, J7r1), excopt im those cases
where he voluntarily refers the mtter te the Attorney Gen-
aral fer judicial liquidation, (Rav. Civ, Stats., Art. 270).

In tho matter of liguidating suok s bdank ®the
Comisgsionar is authorized to covlleet woneys, clalus, and

debts dn3 t.o such insclvont banks and perforz such acts as
are nocsgsary to oonsarve its assets and businegs, and te

iiquidate the affairs of such insclvont bank." (Rev. Civ,
Statu., Art. 483).

It vill be borme in xind that the suthority of
the Banking Comsdssionsr beloncs t0 hiz by virtao of his
position as a Stats officor and net by virtue of any sort
of appointrent by any court as a rescsiver or liquidator,
as in cordinary casas of ingsolvency procoodings.

The Commdssioner acts upon his own initiative and
indapendently of tho srders of the court, exespt only im
thoge instuncas where the statuts has specifiecally roquirod
tho approval ef the District Court of the county wherein the
insclvent bank is lceatod. This lizitation upon hig othar-
gisa conplete powsr, insofar as it is pertinont to your in-
quiries, is found in Article 434 of tho statutes, 2s follows:

SUpon thy ordar of the District
Court of the county in which such
bank is locatod, if In ssssion, or
the judgas thereoof, 1f in vceation,
the Copxissionor ray sell or cop-
pound all bad or doubtful dsobts,
and ey sell real or personal pro-
porty of suck banks on such tercs
as tho court shall dirasct, and un-
dar like ordoer of sald ccurt, or
the judgo thereof, he ray sall or
coxpound bad or doubtful stook-
holdors' assesscents and sell
stockholdars! assossuants levioed
agsinst stockholders of such bank
ORn such tarms as ths court shall
direct. NRo such order shall de
entorod or sals made without no-
ties and hearing.?

As a liquidator of the bank, the Comcissioner is e
trustes, the dspositors, other craditars and the stockholders

2C
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(in s sense) ithe baoneficiaries, and hanco ha way do every-
thing nocessary (Lo conserve Lha asadts of the bank. (S»e
Zollman banks and Lanking, vol, 9, § 8111). Yot omly is
this the ganoral rule, but it is the statutory rale in
Toxas, as shown by Articloe 453 of Lhe statulos above quot-
ad. Of course, any act of his in the consarvation of tho
assots in his hands is smbject 0 tho axpross resarvation
of tha statute containad in Article 454 vwith respact teo

tha salo of assots, Lho compounding or comprorisa of dobtsg
duo the bank and tha liks,

ho Comsissionerts acts with respsct to the cen-
sorvation of thoe sseots in his hanis should he thoso which
a sound and falr official Giscretion surreats to hin as
tha jropor Lusinoss and official courses. His dutios are
thosa that would b3 exercisod by an ordinarily and reason-
atlyr cautious, ¢apable porson Ocoupyins his official posi-
tiom. Suek official aots of his are inal and are not .
subjact tc¢ appesl or roview by any other tridusal or court
vhatsogvar. 1t is only the abuse of bis powars that couid
be Paacked 2ven LY u court of equity,

With uhoss goneral but inxddismutable jeineciploe
ip sind, wo angver your inguirios in thy order in which
you havs jropourdodé theu, as fullowsi

(1) The subordination agreowont, such as ©In-
tionod by you, clearly, if th2 facts Justifyy it, ias one
which tha baniing Commdesionar in tho oxarcisc of his un-
disputad right and duty of consorvation of tho agsate in
his Lands, Las tha power to make. If th> mev loan dy
apotber to the farpar for the purposo of emabling himp to
Laka 8 ¢rop, i6 raasconably nocessary or helpful to the
Conxdssionar in realising upon bis own claip, the eubdbro-
sation in favor of the ono raking such now loan is op
act of caonservatiop anthorized by law, and not in any
83ned a sala ¢f an asset of tho bank, nor is it = com~
prorige or compounding of an imdebtodnass duo the dank.

(2) There is a differoncs botweon a debt and a
liem securing the paycont of such debt. 3ach &s proyerty,
of courss, but the lion has no ssparate oxistence independ-
ant of the debt, and capnot ba secregzatad tharefron and
80ld as an assot within itself. 7The case put by you in
tiis guoestion is & mere convonticnal mathod by arreamomt
of tho parties concernad to foreclose tho lien amd apply
tho procaads of th2 sale to tha dedt. This is in lagal
offect enforcement of the lion for the purposc of colloct-
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ing tho debt =-- a thing the Coxxissionar is comxanded
by law tc do0.

(3) What wo bave said above with raspect to
quasticn 2% is al=0 applicabls to your quastion *3%,
ine fact Lhat tha sccurity consists of land rather than
of porscral proparty rakes no diffasranco in the matter.

(4) 1In a cass rhera the bank asset is a note
sacurad by a plodge of collataral tho situation is no
differont from that digcussnd in quostions ¥2® apsd ¢
abev2. The pledged lisn rtay bo foracloged hy ths Com-
wissionar in accordance with the terms cf the plodge
contract and tho cpathed suzsdstod Uy vou may, of coursa.
bo followdl+ Thig 1s collecticn and not sals or sexpound-
ing in anywiso.

. (5) f¥hoere tho Commzissioner poacatly takas
1oss2ssicn of rortcaged roporty, as he may %3 authorigad
v0 2o by tho toros of ths instrument, or whera th> dabtor
maraly surrandors the mortzagod property to ths Coumlas~-
ioner under the mortgazs, witheut any agroe2mint whataver
as 1¢ the method of foraclosure and application of the
wocesxlis, ihs Comcissionar is authordzed t¢ s21l and ap-
#ly tii> prociads to the dodbts, but ha should follow the
tares of the wortgazd as to ths msthed of foreclosura;
tiat is, k2 should resort te a court foreclosure unloass

cpotizer ¢r suzppary cethoi is authorized by that instruo-
rant .

{(8) Whors tha dadtor, however, turns tho port-
gaged projorty ovor to the Comxdgsicner and zgrees that
the Comddssicnor is vo sell the: sartd and apply th2 ro-
c2ods to thd Gabt, ibLare is tha convontional or agraad
foraclosurs, -ndi ths Comdgsionar ray jrocozd according-
1y without rosort ¢ th) court for a judicicl foraclosure.

So ithat, it is tho ojinicn of this dopartmont
that n¢ court crder is nacossary, tut tho Corrissionsr
Ly roc224d 4in such cases as you state as herainaborvs
iniicatod.

Yory truly yours
ATTORRIY G ONZRAL OF TN
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