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Hon. Jos Kunschik, Commiasioner
Bureau of Lebor Statisties
Avetin, Te xa &

Dasar 8ir
Re: Opinion No. 0-2018
Is a peraon engaged i dctiyities,
a8 desoribed, within/the provisions of
Articles 5208-822), In® y. R.C.f and
Artloles 1584-1893, Inc., F. -
quired to ohta employmsnt “\agegocy
licenae?
You have reques Y4 niol touching the

construction of Articles
Civil Stetutes of Texas,
Fenal Code, in the p

lusive, Revised
. 168‘.1505’ ino."
articulayrs sep out in your letter,
as\followng

*"A bookdr eps sonetant touch
with all/p nal wre s ksep an
index ofi\ th anqees, their ability es

demonstrated i - thelir physical fit-

ness, and txail: B
aluo kespd a ey d xecord of the per-
onal &pawing of sach such professionel
wWIeetldr ag to esgh Jdocality.

#tBased uUpon such complete charts and
cords , \ihe ‘booking agent then mubmits
neme/and’/a short description (if the
not familier with the parti-
- tler) and the warious promoters
are u shed a lisgt of perhaps five, six
or elght wrestlers who are available for
& perticular night. The promoter then
geleatas from this list so furaished to
him the wrestlers he desirea to mateh,
seleoting perhaps two, four, or six of
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the names, and 4iscarding the remainder.
The services of the wrestler and the agres-~
ment &5 to the percentege or scale of
renunsration is declded between the pro-
notey &nd wrestler; the booking agent

does nat sttempt to contrel the amcunt of
percentage paid, except that he stipulstes
that the promoter will have to guarantee

a minimum asount to cover tyaveling ex-
penges of the wrestler.

" 'The booking agent receives no money
or pay whatsoever from the wrestler....t
but fdoes receive from the promoter a per-
centage of the gross intake of the entire
show. This percantege is 38id by the
promoter end i not peid by the wrestlers,
nor deducted froz their eernings ......'

*'The servicecs of the booking agent are
desired by the variocus pramoters.....' in
nany lastances, and tiis service is also
desired by the wrestlers in many instences.

*This Department has, since the izsuance of
an opinion dsted January 21, 1938, by the At~
torney Gensralts Department, contended that such
& booklng agent should obtain an employment
agency iicense before carrying on such opera-
tions., The oplnion referred to was signed by
¥r. Russell Rentfro, who was £t that $ime an
asslstant attorney genersal under Hon. William
¥oCraw, and & copy of saild oplnion is attached
for your reference,

.#**-

"As we understand the matter, various
wrestlers sesk employment in one show on gsome
psrticulsr night, and they also deslre to obe
tein employment from other promoters on &8 many
sucoepsive npights as poesible. Ve understand
that the booking cgent advertises the quallties,
abllities, and reputations of such wrestlers,
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and that such egent is interested in seeing
that these wrestlers obtain employment in
order that the agent mey obtain from the pro-
moters certain fees thet have previocusly been
agresd upon between the promoter and the agent.

‘*ﬂ'*o‘

¥e have csrefully considered this nutter since
the conolusion we have reached necessitstes the over-
ruling of the former opinion of this derartment, dsted
Junuary 21, 1936, referred to in your communiocation,
whioh you state you have been following.

Article 5208, Revised Civil Statutes, reads, in
partt _

RIEFINITIONS
The term *Employment Agentt! means every per-

son, rlrm, pertnership or assoclation of persons
engeged in the business of assisting employers
to secure employees, and persons (o sscure em-
ployment, or of collecting information regarding
enployers seekins employees, =2nd persons seeking
snploynent. The teym 'Employment Gffice! means
every placs or office whare the business of giv-
ing intelligence or informaticn where employment
or Lelp may be odtzlirned or where the businese
of an employment egent is casrried on., » = = "

_ Article 1584 of the Pensl Code contalns the same
definitions, ' '

These &efinitions determine the ectivities reg-
ulated by Articles 5208-5221, inclusive, supra, and Ax-
ticles 1584~1595,in0lusive, supra, and the question
which miast be answered is whether the slitustion @escribed
in your letter is covered thereby. Clesarly, these stat-
utes 40 not expresaly 4o so; they may be held to 4o so
only if such ie2 the necessary implicetion therefrom.

Ye belleve it manifest that the booking agent,
or broker, deseribed in your letter, is not the usual
and well-recognized "Employment Agent™ and does not

»J



Hoa. Joe Kunschik, Commissioner, page 4

meintaln the usual and well-recognized "Employment
Office". Oxrdinerily, an employment agent desls with
applicents for jobs {n the sense of regular employ-
ment by an employsr, under which a regular wage ox
salary 1s pald, creating the typicel reletionahip of
master-servant, employer-smployes, as distinguizhed
from en “engagement®™ of short duration for a perform-
ance, or a show, or a wrestling match, with the com~
pensation payable not on e salary or wage dasis, but
on an engagenment or performance basie,

Recognizing this very real distinction, we must
decide 1if these statutes were intended to regulate the
booking zgent, or broker, ergaged, only, in assisting
the promoters deslring the wrestlers for & performance
upoen & particuler night in securing such wrestlers
and the wrestlers themselves in making contpctiwith .
the promoters in the manner described,

In Section 6 of the isct {icts 1923, 38th lLeg.,
R.S5., p. 79; Art. 1587, F.C.) oune of the regulations
imposed reads as followss

" & = = auch employment agent shsll also
enter and keep in a well-~bound book the name
and addresa of every person, firm, corporstion
or association of persons, who shall ciake ap~
plication to him for assistance in securing
enployees together with the number and kind

of employees desired, the amount of wages or
galary to be paid and Yhe vlece where such em-
plLoyees are o wolk, end the dste of the ap-
pIicetion and when received.® (Bmphasis ours)
This teminology definitely indicates thet the
Legislature contemplsted the typloal relationship of

exployer-employee, where regular work is secured, and
reguler wages or salary is pald.,

Section 10 of the Act (irt. 5215, Kevised Civil
Statutes; Art, 1689, Penal Code) prior to its amendment
in 1937, also read:

"0V RBHARGING
Where a fee 1s charged for obtaining employ-
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ment, such fee in no event shall excesd the
sum of three dollars, which may be colleoted
from the epplicent only after employment has
been obtsined and accopted by the applicant;
provided, howover, employrent egents eangaged
execlusivaly in providing employment for siiil-
ad, professional or clerioal pcocsitions may
cherge, with the written oconsent of the ap-
plicant, a fee, not to sxceed twent r cent
of the firet monti*s salgry. phatls ours)

Lgain we perceive the prevaliling idea of a
salary, & continuous employmsat oo e month to month
basis. :

These provisions, It seems to us, demonstrate
that the lLeglisleture in enacting thia lew 4id not have
in contenmplation the type of booking agent, or broker,
deacribed in your lotter, and wes not undertaking, in
these statutes, to regulate them. We are unwilling,
in the absence of & cleur legislctive intent that such
weg intended, to give to the term “Employment Agent™
end YEmployment Office™ an sll-lnclusive meuning cov~
ering all sctivities where an individusl may be assisted
in seocuring any type of employment with compensation
therefor upon any basis,

: Tee individual which you deseribe occupioa nore
the position of a Ybroker" ap thut term is defined by
our courts. For example, the court in the case of
FISRCE ve NICHOLS, 110 E.W. 206, 208, says:

*In Xeyes v. Johnson, 68 Pa. 42 Judge
Sharswood, delivering the opinilon of the caurt
sald: *Brokers are persona whoes business 1t
18 to bring buyer and seller together; they
need have nothing to 4o with the msgotiation
of the bargain » = & ¥

It ieg not, however, necessary thet we define
the business of tue pereon described in your letter;
geuffice to ssy, we are constrained to the opinion that
the statutes involved were enscted to regulate the typi-
oal znd wellerecognized employment scent's business
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wiich viculd not include that of the booking egent as
described in your ocammunication.

Accordingly, you are respectfully advised thst
it is the opinion of this department that the person
engaged 1ln the activitles described is not reguiread,
under srticles 5208-522) inclusive, supra, Articles
'1584-1593, inclueive, supra, to obtain an employment
azenoy license before ang&g{ng ir sueh business.

Trusting thot we heve adeguately answered your
injuiry, we remain

Yours very truly
ATTCRREY GENERAL OF TEXAS

ZCS 100

AFPROVEDAFR 17, 1240
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