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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

ERALD C. MANR
\TTORNEY GENERAL

Hon. ¥ X, ¥eClain

Criminal Distriss AtSorasy

wWillismason County
Georgetown, Texas

Dear Sirt

Rolonlo - 5pe
Highway Patrolmen, .

ed anid
te ¥o quote from

Your request for dSpinioh has bYeen rso

cerefully considered by thia vim
your letter of request ag’'fo @
*I have had thefo

pounded to ne

question pro=

ssding, and
¢ the Juse
d pleads guilty
e Yeace fines

spd our Justioe of thc Teage

t cuse the proper costs are 1,00
+00 to the County attorney, or
s\riot Attorney, «00 trili oo
releass to the Conatahll. I

OReTeY, there 2eexs to De sOREG OOn~
flio% these {wo opinions with opinion Ro.
0=901, W¥Will you sdvise me if my answer to the
above 18 correct and for which I wish to thank
you vary much.,®

Opinien Ko. 0-698 {oenference opinien No, 3038)
of this department, holdn. axzong other things, that an

SMUNICATION IS TO B CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNMEY SENERAL OR FIRSET ASSISTANT
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officer who discharges or relesszes & defendant frox the
foroe and effect of & judgment restraining him is entitled
to acllect the fee of 11.00 for a release,

Opinlon No. O»963 of this department kolds,
axzong other thinfs, thet 1if a cunstadle or other officer
has & defendant in his custody, and releases the defen~
dant from the force and effeot of a juigment restraining
him, then the constable or other officer would be entitled
to a $1.00 relesse fee,

Cpinion No. 0-901 of this departzent holds that
a sheriff or sonstadble is not entitled to charge an arrest
fee where he is present dut where the arrest is actually
zxde by a State Eighwaey Tetrolrman.

Opinicn Wo. 0-788 of this department holds that
where a Btate Highway Patrolman earrests a defendant for
speeding and drings hixz befors the Justice of the Feace
and the defendant pleeds pgullty and ia assecsed a fine of
One Dollar and qosts that the defendant should pay the
rgtlowing emounts in discharge of his fine and costs, to-
wits '

Cne Dollar, fice; Five Dollars as fee for the
county sttorney; Four DolIlars as trial feej smaking a total
¢f Ten Dollars., Under the facts relating to said opinion
*he constable performed no services and was nct entitled
to any fee.,

Opinion Yo. 0-1189% of this departzent, in apply-
inz the rule set cut in opinion Ko, C-893 {conference
opinion Ro. 3088) of this department to various fact situa-
tions set out in the request for opinicn, holds that only
where the faota show that the defendsnt i1s ia the soetusl and
legal custody of & constadle at ths time he pleads guilsy
and pays his fine is the constadle sntitled to a release
fee. This opinion further holds that whea the defendant
zails his fine in to the Justice of the Fesce and same is
sacepted by the Justioce in payment of defondant's fine, the
constable s not entitled to a Trelease feo,

, Artiole 1011 of the Code of Criminal Procedure
provides thet no item of costs shall de taxed for a purport-
od service which was not perforred, or for a serviae for
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which no fee is expressly provided by law.

This departzent hae repeatedly ruled that a
oonstadle or other peace officer is nct entitled to
charge, colleot or sccept fees unless he actuslly per-
formed the services set out in the statute, If the ocne
stadle or sheriff dces not make the arrest, nor the some-
nitment nor the release, he esrtainl; cannct ¢harge, eol-
leot or aovept a fee for doing soc., A State Bighway
Patroluman redeives a selary from the State of Texaw for
his servioes, and there is no statutory autherity in this
State wheredy a Etate Highway Patrolmmn may charge, eollect
or acoept a fee from a defendant, The Eslary s Btate '
Highway Fatrolman receives froz the State of Texas {s the
only ocmpensation to which he is tnt&tled to receive for
performing his duties.

¥e think thers is no conflibt in the adcve
aumbered copinions, e think that each cne 1s oorrect

‘based upon the faot situastions aivon in each of said
oplnionl.

The racts stated {n your letter do not show wheth-
sr or not the conatable performed any service. Ne there-
Tore aasune that he performed no service, Therefore, the
constable would not be entitled to a relsass fee, The

prcper amount of fine and costs under suoh oircumstances
would be as followst

One Dollar for fine; Pive Dollars for the ocunty
attorney; 7our Dollars fer trial fee; making a total of
Ten Dollars.

Very truly yours
A’TORﬂEY GENERAY C? TEIkB

57?; 3 ranning

Assistant
WIPtA®  APPRCVELMAR 20, 1940
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