OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Gonarp C. MANN
ATTORNEY GERERAL

Hon. R. G. Waters, Comnissioner
Board of Insurance Commissioners
Austin, Texas

Dear 8Sir:

Opinion Mo, 0~-20«

Re: May the Board 0 asuranqe Com=
missioners legally aprrovs the

gperaticn end do .-

surance, & partieipation and
plan whereby risks of & given
and /larger vill be written on a parti-

the given size will not de written
14/participation and assessment basis.

"The Attoraey Ceneral held in an opin-
ion dated December 18, 1926, that a company
eculd not use a participation sntl assessment
plan of operation which would apply to some
of 1ts policies Dut not to =all its polieles,

‘.O COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROYVED BY THE ATTORNEY OENERAL OR FIRST ASSISTANT
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the selection of thcse to which it wculd a oly
to lis vithin the Adiscretion of the earrier.

"The Attorney Ceneral held ia an opinicn
dated Dacembder 18, 1938, that the Retrospec-
tive Rating rlur qould be legslly adopted dy
whioh risks of a given 2ize and larger could
elsot a »lan whersby they would participate
or be aasessed in accordance with their indi-
vidual experience and that risks of less -than
the given slze would not be eligible.

*In view of the tvo opinicns mentiocned,
we request your opinion as to whether or nct
there is any legal tarrier to our aprrovel
of the rlan of opemtion and endorsemsnt as
requested by the said carrier which plan will
require that tke endorsement be attached to
pclicies for risks of gi ven size or grezter
and may rot be atteched to risks of less than
the given.size," '

The proposed endorsexent to be attached to poli-
cles for risks of s given size or greater and which may
‘not be attsohed to risks of less then the glven size, reesds
as follows:

"PARTICIPATICN AND ASZSSHENT
ENDUREEMaNT

*The essursd will pay the Company the
manual or sxperience rates of »remiums appli-
cabls to this policy as promulgzted b the
Board of Insurance Comtiss.oners of Texss,

(1) 12 the prexiums sc paid are insurficient
to provide for the pavaent of, (=) all paid
and incurred losces, incl.ding legal and other
expenses incidental thereto arising under t:is
policy; and {b) suoh par cent of all prexniuns
as may be agreed uson betwearn the assured and
the Company, which per cent shall be rotained
by the Company; the assured wvill pay to the
Company upon demand, such edditionsl smounts
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as may be nazcessary to »>rovide adejuate re-
serves cox uted as prescribed by the RBoard

of Insurance Commissioners under the iasur-
anca laws of the Ctate of Texas. (2) If

the prexium so peid ahall prove to be more

than sufficient to so provide for the payment
of the charzes mentioned in (a) and (b) of

(1), and the saintanance of adqquate rasasrves
‘somputed on all policiss as stated in 2 hereof,
The Company will return tha excess to ths
assured, according to such pians as may be adopt-
ed by the Company, as and whepn such return shall
be approved by the Board of Insurance Commis~-
slonars of Texas. (3) The payments providad to
be made under (1) and (2) above shall be made
after the expiration of the yeer's period for
wirich the policy is written anmd provided all
premiums hereunder heve besn paid, and aot
othaerwise. This endorsement shell not apply
on policies, (a) the estimated annuel premium
of vhich, us shown on tha policy, is less than
Five Thousand Dollars {(§5,000.06}, or (b} pol-
iolies to which is attached the Ketrospective
Rating Plan Endorgement, - This Endorsenent,
when cauntersizned by a duly suthorlzed Agent
of the Company and attached to Felicy No.

wC : s I8sued to

by the ;merican General Insurance Company,
shall be valld ané¢ form e purt of sald polley.

"Countersigned at

This day of y 19

» Agent GUS S. WIRTHAMN
President®

As shown by the propossd end.rsemnsnt, above juot-
ed, the plan of operaticn is to write all assureds whoae
estimeted snnual preaiums excesd $5,000.00, and who heve
not elected to be rated under the Retrospective Rating
Flan upon the basis of an individually applied plan of
participation end assessment a8 eppears from thea form of
sndorsement ., However, the above mentioned plen specifically
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prohibits ell whose astimatad snaual premiun is leas
than §%,000.00 froz participating in or. operating under
blan., Artiocles 4907, 4508, 4911, 4913, 4914 and
4916 of Vernon'w Civil Anrotated Ststutes rosd as fol-

such

lows$

R. G, Waters, Paga 4

*art. 4907, The said Comuission shell
make, establieh and promulgate all classifi-~
cations of hazards and rates 0f premjun re-
spaciively applicadle to each, ccntamplated

- and provided for by Title 130, known as the

Workmen's Compensation Law and/or by the
'Longshoremen's and Harbor ‘“orkers' Compénsa-
tion Aet' as snacted by the Congress of the
United Stetes, Said Comnission shall pudblish
all retss promulgated by it as affecting
Compsnsation Insurance in thla 3tate, and
said rates, or any change therein, shall bde
published fiftesn dauys before they become
effactive and in force.

"Art., 4908, The Co'mlission shell pre=-
scribe standard p:-licy forms to be used by
all companlies or sssociations writing wrk-
mpa's compensaticn {nsursncs {in thizs State.
Nc company or association suthorized to
witte workmsn's compensation insurence in
tLis State szhs2l]l, sxcept as hereinafter
provided for, use any classifications of
hazards, rates or premium, or soliey forms -
other than those mde, sstablished and pro-
mulgeted =2nd preserided by the Comnlasion.

rart. 4911, 1The Comnissicn shall deter~
mine hazards by clessss and fix such rates
of pre:alum applicadle to the payroll in each
of such classes as shall be adeguate to the
riske to which they apply and ovnsistent with
the maintenance of solvency and the treztion
of adejuste res-rves and e raasohable surplus,
and for such purpose aday adopt & sy:=texn of
sochedule and sxperience rating in such mnner
as to teke cccount of the seculiar hazard of
sach irdividual risk, provided such rate shall

204



205

Hoa., R. G. Vatars, rage &

be fair and reaso-able and not confiscatory

ags to any class of insurance carrie:s author-
ized by law to vrite workmean's compensati:n
insurance {n this State. To insure the ade-
qQuacy and reasosablensss of ratss, tke Come
uissiocn shall teke {nto cousideration an ex-
perience gathared froma territory sufficient-
ly broad to include the varying condl tions

"of the indusztries in w:ich the c¢lassificaticans
are ianvolved, and over a perlod sufficlently
long to insure that the ratas det .rmined there-~
from shall be just, reisonadbls, and sdequate
rz=tes, Ths Comiission shall exochange infor-
maticn and experiencs data with the rcte-making
bodlies of othar St:tes snd shell consult eany
national organization or association now or
hereafter existing for the purposs cf e&ssendling
date for the meking of compensation ifnsurcnce
rate.

"Art. 4913. The Comziselon shall presc:ibve
2 uniform policy for workmen's compensation
insurance and no compesy or association shall
theareafter use any oth~r fora in writing work-
men's compensaticn insurance is this Stats,
prcvided that any company or assocliation xay
use any form of endorsement sppropriats to its
plan of operaticn, 1f such endorsement shall
be first subnitted to and approved dy the
Commission, end contracts or agrisments not
written into the aplication and olley shall
bes vcid and of no eff{ect and in violation of
the provisions of this chepter, and shall dbe
sufficlient cau:e for revocation of license
to write workmen's compensation insurance wi the
in this Stute,

"Art. 4914, Nothing 1n this chapter shall
be oconstrued to prohidit the opmation here-
under of any stock comn-any, mutual cojpany,
reciprocal or inter-insursnoe exclange, or
Llo-d's association, to prohibit any stoock.
company, mutusl company, reciprocal, or inter-
insuranoe sxchange or Lloyd's assooiation,
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issuinsy partidipating policies, srovided no

di videna to subscribers under the “orkmon's
fovnansctinn Aad ahoe 1 t:ilka affant unntdl
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the same has bseen ap-rovad by the Comiisal.n,
lio such 4ividend shall be «.proved until
adequate res rve has been provided, said
ressrvas to be computsd on ths same basis

for ell classes of companiss or assocliations
-opersting under thls chapter, aa pre3oribed
under the inaurance lews of the 3tate of
Texas, ’

"Art., 4914, o provisions of the Act
creating the State Insurance Com=ission, with
ragard t- the fixing =nd jromulgation of
retes for firs ipaurance or the prescribing of
fire iansurence policles 2nd forma shell be
eprlicadble to the fixing of compensatioa in-
suranc® classificutions or thes making of com~
pensation insurance rctes or tha prescribing
of coapensation insurance policy forms; dbut
the provisicns of this Act shelil be construed
snd appliad independently of aany othar law or
lavg, or parts of laws, havionz to do with the
mattar of insurznce rates znd forms or of fix-
in: the dutiss of tls State Insurcnce Com=
aission."”

Under the above quotsd statutes it is the duty
of ths Board of Insuracce Comnissicners to prescribe retes
snd all policy forms thit every compeny writing compensa=-
tiorn {nsurance must use and such companies zre reguired to
use such rastes and forms. 4Lppareatly, the genarzl poliey
of the Legismlature and all irsurznce legislaticn 1s to
prevent disoriminztion by the carrier between its policy-
holders. As we understand thg above ment ionsd plan, it is
cothiaz mors than or less than a specific discrimination
batwesn the policyholders of the compsny, and the plaa of
operation {8 contrary to ths policles of ths Legislature in
such mattors.

This depertaent held in an opinion dated Lscember
18, 1%28, thzt a company could not use a partioipation and
assessment plan of operation wiioch wculd apply to some of
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ita policliss but not to all of its policies, the selec-

tion of thoss to which 1t would apnly to lie within
tha diseretion of the sarriar.

In view of the policies of ths Legizlature ex«
pressed by the foregoing stetutes, your question iz re-
spectfully answered in the nagative.

The opinion of the Attorney Cenersl, hesring
date of December 16, 1638, holding that the retrospective
reting plarn c¢an be iegal:y adoptad by wilch risks of a
glven 8ize end larger oould elect & plan whereby they
would particips=te or be as~essed in accordance with their
individual experience and thet risks of less than the
given size would not be eligible, is heraby expressly over-
ruled.

Trusting that the foregoinsg fully answers ycur
injuiry, we remzin
Vary truly yours
ATTORNZY SRMNIRLL OF TIXAS

LniLell LJaklosrpse
By (s)
Ardell Williams
2sgistant

AWiIAY

AEr ROVED &ARCH 27, 1940
(s o 4 ’ .
ATTCENSY GEZXERAL OF TRX:.S

AP: ROVED, OFPINICN COMMITTER

B’ B. W. B,



