OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
AYTORREY GRNERAL

Eon. Joe Kunschik, Commissioner
Bureau of labor Statistios
Austin, Texas
A
Dear 3irs SN
Opinion No. 0-2059 %
Re; Whether or not Highway Depart-
ment comes within minimum
wage on: pgblio worki lavws.

Thank you for your lotto,g of March 7 , 9&0 . requeat-
ing the opinion of this department n the q s vhether
or not the Texas 3iate Nighway nt conu vi i the
provisions of Article 515Sa, tated Oivil Statutes,

o t: of & lawn sprinkler
and in Trevis

insofar as & contraot for
system on Kighway Ro. 81,
County, is conocerned.

Your lette

"On January _Pebruary 16, 1940,
protesats s Departasnt that the
Texas State m nt had failed to ascertain
the general o pf por diem wages in
Tra ounty for or type of vorkmen or
neo c\need uty’ the contrect for the con-
8 tion of a l1a er systen on Highway ¥o.

’ /amh)’ in Travis County.
N
" < AN
oo \ N

shall )ﬁareouto your opinicn as to vhether

y Commission comes vithin the provi-
mnzuns VWage lav on Publio Works, Art,
5159a, ., 08 amended Aeu 1933, A%rd leg., D.
91, oh. 43), and, 1f so, vhether such public awardirg
body shall ascertain the general prevailing wvage in
the looality in which the work is to be performed for
each craft or type of workman or mechanic nesded to
execute the contract, and then specify suoh vage ‘soale
in its call for bids and in the contract itseif.*

#uuNICATION 1S TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED 8y THE ATTORNEY GENERAL OR FIRST ASIISTANT
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Article 515%a, Vernon's Annoctated Civil Statutea, Acts
1933, ¥3rd Legislature, p. 91, oh. 45, resds as follows;

"Sec. 1. Kot less than the general prevailing
rate of per diem wvages for vork of a similar character
in the locality in which the work is performed, and not
leas than the general prevalling rate of per diem wages
for legal holiday and overtim=® wvork, shall be pald to
all laborera, workmen and mechanics employed Dy or on
behalf of the State of Texas, or by or on bshalf of

ny county, city and county, c¢ity, town, district or
cther political subdivision of the 3tate, engaged in
tha aonstructicn of public works, exclusive of pain-
tenance wvork. Laborera, vorkmon, and mechanies omployed
by contractors or sudbcontractors 1ln the executlion of
any contract or contracts for public works vith the
State, or any officer or public bedy thersof, or in the
execution of any contract or contracts for public vorks,
vith any county, city and county, city, tosn, district
or other political subdivisicn of this State, or any
officer or public body thereof, 3hall be deemad to be
enployed upon public wvorks.

PSec. 2. The publi: body avarding any coniract
for public work on behalf of the 3tate, or on behalf of
any county, city and county, city, town, diatrict or
other political subdirvision ihersof, or otherwiss under-
taking sny public vork, shall aacertain the general
prevajling rate of per diem vages in the locality in
vhich the vork is to be performed for esach craft or
type of workman or mechanic needed to execute the ccn-
tract, and shall specify in the call for bids for sald
contract, and in the contract itself, what the genersl
prevailing rate of per dlem vages in the said locality
is for each craft or type of wvorkman needed to execute
the contract, alazo ths pravalling rate for legal holi-
day and overtims wvork, and it shall he mandatory upcn
the contractor to vhom the contract is awardsd, and upon
any sudbcontractor undor him, to pay not less than the
paid specified rates to all laborers, vorkmen and mech-
anic3s employed by them Iin the exscution of the contract,
The contractor shall forfeit as a penalty to the State,
county, ¢ity and county, city, town, district or other
political subdivision on vhose behall ths contract 1ia
zads or awarded, Ten Dollars ($10.00) for each laborer,
vorkman or mechanic employed, for each calendar day, or
portion thercof, such laborer, voriman or mechanlc 1s
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paid less than the said stijpulated rates for any work

Ccone undsr said contract, by him, or by any subcontractor
under him, and the sald public body awarding the contract
shall cause to be inserted in the contract & stipulation

to this effect. It shall be the duty of asuch public body
avarding the contract, and 1its agents and officers, to take
cognizance of complaints of all violations of the provi-
sions of this Act committed in the courae of tho execution
of the contract, and, wvhen making payments to the con-
tractor of monies becoming due under said coantract, to
vithhold and retain therefrom all sums and amounts wvhich
shall have been forfeited pursuant to thoe herein said
stipulation and the terms of this Act; provided, hovever,
thaet no sum shall be sc withheld, retained or forfeited,
except from the final payment, without & full ipvesatiga-
tion by the awarding body. It skall be unlawful for any
contractor to vithhold from any subcontreactor under him
sufficient sums to cover any penalties vithheld from him
by the awarding dody on account of the said aubcontrector's
fallure to comply vwith the terms of this Act, and if payment
has already been made to him the contrazstor may recover
from him ihe amount of the penalty or forfeiture in &

sult at lav,

"Sec. 3. The contracter and sach subcontractor
shall keej:, or cause to be kopt, an accurate record show-
ing the names and occupations of all laborers, workmen and
mechanics emnloyed by him, in connection with the said
public vork, and showing &lso the actual per diem vagos
pald to each of such workers, wvhich record shall be open
at all reasonable hours to the inspection of the public
body awvarding the contract, its officors and agents.

"3ec. 4. Any construction or repair work done
under contract, and pald for in whola or in part ocut
of the public funds, other than vork done direotly by
any pubilc utility company pursuant to order of the
Railroad Comuission or other public authority, wvwhsther
cr not done under public supervision or direction, or
rald for vholly or in part out of public funds, siall
be held to bs 'public worka' within the meaning of thia
Act. The term 'locality in vhich the work is performed?
shall be held to mean the county, city and county, city,
town, district or other political subdivision of this
3tate in vhich the building, highway, road, excavation,
or other structure, project, development or improvement
is sjituatez¢ in all cases in which th2 contract is
avarded by the 3tate, or any publilic body thereof, and
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shall be held to mean the limitas of the county, city

and county, city, tovn, district or othar political
subdivisions on vhose behalf the contract is avarded in
all other cases., The term 'general pravalling rate of
per diem wvages' shall be the rate detsrmined upon as such
rate by the public body awarding the contract, or author-
izing the work, whose decision in .tho matter shall be
final. Rothing in this Act, however, shall be construed
to prohibhit the payment to any laborer, workman or
machanic employed on any rublic vork as aforesaid of
more than the said general prevailing rate of wages,”

Your first question is whsther or not the Texas State
Highway Cormiasion comes vithin the provisions of Article 5159a,
Yornon!s Annotated Civil 3tatutes, providing for the prevailing
per dicm vage rate on publio worka.

The Texas Highvay Commission is an administrative
agency of our 3tate euntrusted with that segment of government
desling vith the establishment, malntonance and control of the
state highways. Article 06663, Vernon's Annotated Civil 3tatutes;
Britton v. Smith (Civ. App.) 82 S.W. (2a) 10(5; Marks v. State
(civ. App.), 88 8.w. (2d4) 131; Mairm v. Does, 121 Tex. 355, &8
s.W. {2d4) 584. In matters of Judgment touching its fuanctions,
1t is invested with wide discretion. Johnscn v. Perguson, 55 S.¥W.
(24) 153, writ dismissed. Horecver, a contract made by the State
Bighvay Commission is a contract of the State., Article OET4X
vernon's Annotatsd Civil Statutes; Sherman v. Cage (Civ. App.s
279 S.¥. 508.

Consequently, wvec hold that the 3tate Highway Commission
i3 the "public body" directed by the Legislature in Section 2 of
Article 51590a, Vernon's Annotated Civil Statutes, to ascertain
the general prevailing rate of per diem wvages and to specify
the same 1 its calls for bida,

In this connection you point out thatg

"In these protests, our attontion was called to the
fact that the Texas State Highway Dopartment had adver-
tised a acale of wages, which four soveral types of vork-
men, vas lowsr than the scale heing pald on the Marshall
Pord dam project and the scale being paid on vork for the
Travis County Water Control and Improvement Distriet Fo.
1, a3 vell as on other construction wvork in the City of
Austin and in Travis County."
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' The determination a&nd regulation of prevailing vage rates
under Article 5155a is a legislative and not a Judicial function
{Southern Prison Co. v. Rennels (C.C.A. 1937) 110 8.W. (2d) 606);
and &n administrative finding of that preovalling rate by the State
Highvay Commission 1s final. Section of Article 515%a, Vernon's
Annotated Civil Statutesa, Southern Prilscn Co., v. Rennels, supra,

Please permit us to call your attention also to
Article 66Thp, Vernon's Annotated Civil 3tatutes, Acts 1931,
b2rd Legislature, page 69, chapter 46, which deals specifically
vith minimum wvages for highway labor and reads as follows:

"Sec, 1. Hereaftor the Stats Highway Commission in
letting contracts for the conatruction, maintenance or im-
provement of any designated State Highway, shall be auth-
orized to require that all contrects for any such vork,
contain a provision that no person wvill be cmployed, by
the contractor, to perform manual labor in the course cf
the construction, maintenance or improvement of any zsuch
highvay at a vage of leas than thirty centa per hour, and
that any violation of any such rrovisions of the coniract
by the ccentracteor, subcontractor, or cther perscn subject
to such provision of tho contract, shall authoriza the
Commission to withhold from any money duo the contractor
& sufficient sum to pay any person such minimum vage for
any labor performed, or the Commission may, for the
benefit of any such person, recover such sum on the bond
of the contractor, if it does not have in its posaession
monsy owirg the contractor, appiicable for such puryoses.
That ciltizens of the United 3tates and of the county
vherein the work is being proposed shell alwvays be given
praference 1n such employment; provided alac that all
other dspartments, bureaus, commissions and institutions
of the 3tato of Texas 1in all conatruction work of every
character requiring employment, of day labor shall like-
vise be authorized and empovored to exerclse the same
authorlity harein conferred on the State Highwvay Commission.

"Sec. 2. Hereafter, in advertising for bids for

the construction, maintenance, or improvemant of any
designated State Highway, the Commission, in the event
it desires to exercise the authority herein conferred
to require a provision for such minimum wags, shall so
state {n the advertisement, so that all bidders may be
swaro"of such requirement in subaitting bids fo» such
vork.
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Consequently, 1t may be seen in harmonizing Articles
51598 and &ET&p, Vernon's Annotated Civil Statutes, that vhile
the State Highway Commission has the duty to determine and specify
the rrevailing vage rate, it 1s also invested with tkhe :owver
and suthority to require in its contract that no person be

4 A mantanm wannial Jaham 4dn *ha Arnvvames AP $ha Asce ® s
“p.l.u:ou LU S A VIS LSRLIWRL ABUYWE &l VUT VUUAGY Ui iYW WO Ld WL ™

tion, maintenance and improvement of State highways at s wage
of less than thirty cents per hour.

A final question remains to be ansvered and that is
yhother or not a& contract for the construction of a lawvn sprinokler
gysten on Highway No. 81 north of Austin in Travis County con-
stitutes the "eonatruction of public works” spoken of in Article
5159a, Vernon's Annotated Civil Statutes, or the "construction,
mintenance or irprovement of any designated State highway”
spoken of 1n Article 6674p, Vernon's Annotated Civil Statutes.
¥e hold tbhat such construction fulfills both requirements.

The definition of what shall constitute "public works”
48 specifically set out in Section 4 of Article 5159&, Vernon's
Annotated Civil Statutes, to read as follows:

"Any conatruction or repalr work done under contract,
and pald for in whole or in part out of the public funds,
.++ 8hall be held to be 'public works! within the meaning
of this Act.” -

See also Exmployers Lasualty Co. v, Stuart Abatract Co.,
{Com. App. 1929), in which Judge Speer held that the construction
of & county road is & pudblic work. We fesl that the constructicn
of & sprinkler system for the improvenent of & highway also 1s
s "public work" vithin the meaning of Article 515%a, Vernon's
Annotated Civil Statutes, and the "improvement of a designated
state BEighway” within the meaning of Article 66T4p, Vernon's
jnnotated Civil Statutes.

Consequently, it is the opinicn of this department

and you are respectfully advised that the contract of the State
gighvay Commission for the construction of a lawvan sprinkler
gystem on Highwey No. 81, north of Austin in Travis County,

vill be governed bY tke provisions of both Articles 515%0a and
§674%p, Vernon's Apnotated Civil Statutea, that under the provi-
sions of Article 5159a, Vernon's Annotated Civil Statutes, 1t 1s
the duty of the Highway Commission to ascertain the general
provaliling wvage rates in Travis County and apecify the sameo
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ch craft or type of woribman or mechanic in its call for
ggzse?conditionad by its pover under Article 667%p, Vernon's
innotated Civil Statutes). Finally, that the findings of the
Highway Cormission as to the prewvailing vage rates are final,

Yours very truly
ATTORNEY GENERAL OF TEXAS

oy P fn O N

Walter R. Koch

Assiatant
By 4 }9 ngA.Q_QA%,
&nes D, 3mullen
JD3:pbY
LELD Al 0, 1240
ATTCIL. Y Gaokithal 08 THRAS

APPROVED

OPINION
COMMITTEK

BY ERT T,
CHAIRMAN



