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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Mr. Julian Montgonmery

State Highway Engineor
Augtin, Terxags

Daar Sirg

guest of this dapart.mnt
faocts, wvhich are taken oI YO

ty to Yho Gomal County

ar streteh of highwey
puse 38 per cemt of

nddr thie sondng, we pro-
rostricted goner speed
indicate tSaf'e Speed -
por Hour® in the day tiwe and
o8 por Hour! at night vhen

Algo, we mropose to ercoct certain
43 on the highway which will show
'sare Speed - 80 Miles per Hour' by day,
and 50 xiles per Hour® by night through
the medium of reflector buttons whem the
highway is safe for such specds.

L I

%o COMMUNICATION I8 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APFROVED BY THE ATTORNEY GENERAL OR FIRET ASSISTANT
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®Will you pleaso give us the bemefit
of your opinion as to whether we can legal-

1y post 'Safe Bpeed'! signs as mroposed

The correct answer of your inquiry is contained
in Article 827a, Sections 8 and 11 of the Penal Code,
which previde:

®gSec, 8. It shall be unlawful for
any person to operate or drive any motor
or cther vehicle upen the publiec highvays
of Texas at a rats of speed in exscesgs of
forty-five (45) rdiles an hour, or drive
or cperate & motor or othor vehicle with-
in the corporats limits of an incorporated
city or town, or within or through any
town or village not incorporated, at a
greater rate of speed than twenty (20)
milos per hour; provided, that it shall
be unilawful to operate upon said public
highways a commercial motor vehicle as de-
fined in this Act of either a registered
or actual gross welght of six thousand
(8,000) pounds or less i a rate of epoed
in excess of forty (40) miles per hour,or
such vehicle of either a registered or
actual gross welght of over six thousand
(6 ,000) s, at & rate of gpeed in ox-
ceas of twenty-five (28) miles per hour,
or within the corporate lipdts of any in-
corporated city or t:;zlt or vithinmor .
through any tewn or lage not incorporat-
ed at & rato of spood in excess of sighteen
{(18) mdles per hour. Provided further,that
it shall be unlavful to operate any motor
vehicle engaged in this State in the busi-~
negs of trangporting passengors for compen-
satlion or bkire on sny highway, road or
thoroughfare not privately owned beatween
cities, towns and villages at a rate of
npeod.in excoss of forty (40) miles per
hour ,

*Sec. 11. The Department is hereby
authordzed to classify, designate and
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mark both intrastate and interstate State
Highways lying within the boundaries of
this Statc ond to provide a uniforn sys-
tem of marking and signing such highways
under the jurisdiction of this State, and
such system of marking and signing shall
cgorrelate with and so far as possikle con-
form te the system adopted in other states,"

Under these Sections of the Article we think
the Statoe Highwoy Departmont would be authordzed to
post tho markers referred to in paragraph %1% of your
letter, and as to such markers our ansvwer to you is
yes-

As to the markers referred to in the second
paragraph of your letter, you ars advigel that it is
our opinion that the State Eighway Departmont is wifh-
out suthority to post such gi . Thae two Sections of
Article 8278 mist be construed together and harmouize
if possible. BSec. § of this Act exprossly limite the
speed of motor vehicles on the public highways of this
State to 45 piles per hour, and othor gections of the
Act make all viclations of this provision a pemal of-
fonse and fix o poenalty for the violatlon of the same.

The murker ¥*SAFE SPERD 60 MILBES BY DAYY and the

marosr $SAFE SPESD B MILES BY BEIGHT® would surely be
&n open invitation to the gensral public operating
wotor vohicles on Stats highways so marked to violate
the plain provistions of Sgotiom 8 of the Act, and cer~
tainly was not contemplated by the Leglslature when it
enacted Sec, 11 of the samds Act. BRegardless of what
my be tho private opinion of the varieus officialg of
this State with reference to the rate of speod with
wvhich motor cars may be oporated upon the publle high-
vays of this State, the power to change such rate eof
speod remains with the Legislature, and as long as the
statute remaing unchanged the State Highway Department
would not be anthorized, under 8ac. 11 of the Aet, %o
post signs for a safe speed in excess of 45 mlles per
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bour .
Vaery truly yours
ATTORMEY GENERAL, OF TEXAS
By _
Grover Sellars
Aagistant
GS-Mh

APERCVE. MAR 23, 1940

-M

ATTORNEY GENERAL OF TEXAS

320




