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Based on the above facts, you ask the following
questions:

CUESTION NO. 1
*May the tax payers recover from Distriot

No. 2¢ the full amount of the 3423.50 paid
through such mutual mistake to District MNo. 297"

In our Opinion No. 0-12868 we held that taxes
could be refunded by & school distriot to & taxpayer who
owns property adjacent to a school district and has been
paylag taxes to the wrong distriot under a mutual mistake
of fact, In our opinion we pointed cut.that the rule an-
nounced therein would be subjeot, however, to a plea of
limitation which might arise under oertein facts in each
individual case. as we feel that this opinlon answers
your question No. 1, & copy of the same is. enclosed herein.

QUESTION NO. 2

“Can District No. 31 legally charge this
property with delinguent school taxes on this
property which is actually located in Distriot
31 but on which taxes were erronecusly paid
during these fourteen years to District 29.»

Article 2795 of the Revised Civil Statutes pro-
vides that the comissioners! court shall also levy upon
all taxable property within a common school district the
rate of taxes voted by sald distriet. Said asrticle fur-
ther provides that the taxes of a ¢common school district
are to be assessed and collected by the county offielals
the gsame as texes levied for county purposes, It is a
well established rule of law that taxes may be assessed
and collected on property which has been omitted from the
tax rolls for back years only when there 1s speoific stat-
utory authority authorizing such an assessment and collec-
tion. See State vs, Cage, 178 S. W. $28 and ¥illers lrutual
Fire Insurance Company vs. City of austin, 210 S, W. 829,
RBecause of the fact that the taxes of a common schocl dis-
triet are collected like county taxes by the county offi-
clals, the statutes authorizing the assessment of property
omitted from the tax rolls by the commissioners' court is
in our opinion sufficient statutory authority to authorize
the assessment and collection of taxes on property thus
oritted from the tax rolls of the common school distrist.
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Article 7346 of the Revised Civil Statutes pro-
vides in part as follows:

vRfhepever any commissioners court shall
dissover through notice fron the tax collestor
or otherwise that any real property has bsen
omitted from the tax rolls ¥or any year or years
since 1864, or shall rind thatey previous as-
seassments .on any real property for the yoars
lsntioned(zro invalid, or have deen deglared in-
valid for‘eny reason by any district ocourt in a
suit to enforce the c olleotion of taxes on said
properties, they may, at any meeting of the
court, order a 1liat of much properties to bde
made in trifllcate and fix a compensation there-
for; the sald list to show a complete dsscrip-
tion of such properties and for what years such
properties were omitted from the tax rolls, or
for what years the assessments are found to be
invalid and should be sanceled by any district
court in a suit to enforoe the collection of
taxes.® (Underscoring ours).

Articls 7347 of the Revised Civil Statutes reads
in part as follows:

*#¥hen said list has been so made up the
commissioners ocourt may, at any meeting, order
a cansellation of sush propertles in said list
that are shown to have besen previously assessed,
but whiech assessnents are found t¢ be invalid
and have not been gcanceled by any former order
of the commissicners court, or by decree of any
distriet court; and shall then refer such list
of properties to be assessed or re-assessed to
the tax assessor who shall proceed at once to
make an assessmaent of all seld properties, from
the data given by said list (the certificate of
the Comptroller as to/assessments or re-agssess-
nents made by the tax assessor shall not be
necessary as reguired under .rticle 7207, dut
he ghall furnish all blank forms needed, that
uniformity may be had in all oounties), and when
completed shall submit the same to the commis-
sioners court, who shall pass upon the valuatiouns
fixed by him; and, vhen approved as to the values,
shall cause the taxes to be computed and extended
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at the tax rate im effect for each separate
year mentioned in said list; and, in addition
thersto, shall cause to be added a psnalty
equal in amount to what would be six psr cent
interest to the date of making ssid list from
the date such prqopertlies would have been de-
linquent had same bean properly rendered by
the owner thsreof at the time and for ths
years stated in said 1list; =~ = »n :

It is the opinion of this department, based upon
the azbove articles, that the coxmissioners! court wuld have
the authority to assess comuon school taxes against the
property in question because the same has been omitted from
the tax rolls of District No, 31. You call our attention
to article 7156, Revised Civil Statutes, which reads as

follows,

winy lands which may have been assessed
in any county acoording to the abstract of
land titles, and the taxes paid thereon aso-
cording to iaw, shall not be afterwards subd-
Jegt to the payment of taxes for the same
period in a different county, although a sub-
saquent survey and determination of the county
boundaries/may show sald lands to be in a dif-
ferent county from thet 1n which they were
originally assessed; and any salss of such
laﬁds igr allsged delinquency shall be illegal
a-n '0 ‘"

The above quoted Article applies in a case where
taxes have been paid in the wrong county acsording to law,
Wo do not btelieve that this Article would fit the situation
here becauss after the taxes have been refunded by Diastriot
Ro. 29 the taxpayer would not be in a position of havi
paid taxes in the wrong ¢ounty and, therefore, this Article
would not be a bar to the assessment and colleotion of tax-
o8 againat him by Distrioet KEo. 31, You also call cur atten-
tion to Article 7298 whieh reads in part as follows:

"2 + > provided, that no suit shall bdbe
brought for the colleetion of delinquent
texes of a School District or Road Distriot
unless instituted within ten years from the
time the same shall become delinquent.» » ="
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It might seem that the effect of the above

guoted Limitation Statute would bs that District 31 could
not assess and collect taxes against the property in gques-
tion baock of 1930. You are advised, however, that the
Limitation Statute deals with the bringing of a suit for
the collection of taxes within ten years after the same
shsll becoms delinquent. The question then arises whether
or not the taxes for the back years which have never been
assessed and collected by District 31 have ever become de-
Mnquent 80 as to be barred by this Limitation Statute.
It }s our opinion that the same have not become delinquent
within the meaning of the Limitation Statute, The Supreme
Court of Texas in the case of Clegg vs. State, 42 Tex. 605,
stated as follows:

*Tt has been repeatedly decided, that no
right of action exists for the non-peyment of
an ad valorem propserty tax, until an assess-
ment has been made as provided by law.™

while the commissioners' court in assessing taxes
against property which has been originally omitted from the
tax rolls is assessing a tax agalnst that property for each
of the back years, still it cennot be 2aid that those taxes
woere delinquent until after the time of the assessment by
the commissioners' court., This construction is recognized
by the legislature in article 7347, supra, which reads in
part as follows:

"¥ * * and, in addition thereto, shall
cause to be added a penalty equal in amount
to what would be six per cent imterest to the
date of making sald list from the date suoch
properties would have bsen del ingquent had
same been properly iﬁnﬁeréﬂ“ﬁ?‘fﬁﬁ“bwner
thereof at the time and for the years stated
in sald 1ist; = x »"

¥e rind here the lLegislature saying that the tax
would have been delinguent if the property had been ren-
dered by the owner. <The only logical inference resulting
from that/statement is that since such property was not
rendered 4 not assessed then the taxes were not dslinquent.
It is our opinion, therefore, that the Limitation Statute
wuld be no bar to the assessment and collection of the tax-
es against the property Iin guestiocn by Listriet 31 and that
the game may be properly assessed and collected by the com-
missioners' court,
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AUESTION N0, 3

"jould the Two Year Limitation Statuts
apply under the circumstances of thils case and
entitle the tax payers to recover only thet
part of tha 3423.50 not barred by the Two Year
Statute; or, would the statute of Limitations
be considered as tolled as a matter of law
under the circumstances of this case, and £hare-
by entitle the tax payers to recover the full
2423.50 from said Distriot No. 29.%

The exaet faot situation presented in your letter
eonfronted the asustin Court of Civil .ppeals in the case of
Pfluger vs, Hutto Independent School Distrist, 34 S. W, (24)
632, In that cuse the court held that the taxpayer was en-
titled to recover taxes which had been paid nnder a mutual
mistake of fact but that hils recovery was barred by the two
year Statute of Limitation under the particular facts in
that case, You are advised that whether or not the two
year Statute of Limitations would operate as to bar the col-
lection of the taxes in your case would depend upon the par-
ticular facts which confront you. If there are no facts
which would bring your ocase within the rule announced 1n the
Ffluger case, supra, then the recovery of the taxes would be
allowed in accordance with our Opinlon Ko, 1266,

QUZSTION NO., 4

wvwould the trustees of Common School Dis-
triet Xo. 29 be authorized to disregard any
question of limitation, if it should bes found
that the Two Year Statute of Limitation does
apply, and as a matter of fairness to all par-
tiss concarned, refund to the tax payers ths
2354.75, which was paid to Distrioet No. 29
over and above the 388.75 actually due to Dis-
trict 31 for such fourteen years, and pay
directly to Distriet 31 the {68.75 to whielh
District 31 is entitled, or should the trustees
pay the full amount of 3423.50 to the tax pay-
ers and let them in turn pay out of that the
168,75 to District 31%v

Tn this question you are concerned with the right
of the trustees of the common school 4district to disregard
any guestion of limitation. The exmoct question which-you
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present was passed upon dby the Beaumont Court of Civil
Appeals in the case of Frost vs, Fowlerton Consolidated
School District No. 1, 111 5. W, (24) 754. In that case
the facts /were identical with the facts you present in
your letter as to the payment under a mutusl mistake of
faoct., The court held that the school district had the
power to disregard any question of limitation and to re-
fund the taxes pald under the mutusal mistake of fact,
The court stated as follows: '

*Appellee had the power to renew Master-
son's claim for a refund of the taxes against
any defense of limitation that might have been
available to it. Under the holding of our Su-
preme Court in Hatcher v. State, 125 Tex. 84,
81 S, ¥. 24 499, 98 s.L.R. 1213, aprelles s
a body politio andé corporate, and may sontraot
and be contracted with, sue and be sued, and,
in its limited sphere, is a local public cor-
poration of the same character as a municipal
corporation; as such, it had the power to renew
end extend a past-due obligation, though darred
by limitation. City of Tyler v. Jester & Co,
{Tex. Civ. App.) 74 5. W, 359, arffirmed 97 Tex,
344, 78 3. ¥. 1058; City of Bouston v. Jankowskie,
76 Tex, 368, 13 S. W. 269, 18 am. S5t. Rep. 57."

You are therefore advised that the trustees would
have the authority to disregard any question of limitation.
A8 to the method of refunding the money we find no authority
for any other procedure than to return the mopney to the tax-
payers who have paild the same, There is no statute which
would authorize the School Distriet Ko, 29 to deliver such
money to School District No. 31, It 1s the opinion of this
department that the money should be refunded to the taxpay-
ers who have paid the same and that the proper procedure
~then is for sald taxpayers to pay the tax owing to plstiriect
3] after the same have been assessed by the commissioners?
court. »

Your guestions No. b and No. & deal with the man~
ner of rapayment of the money by Distriot No., 9. Said
questions read as follows:

400
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QUESTION NO. &

*"In case refund of the full amount is per-
mitted to be made by District Xo. 29, may such
refund be made out of the local Maintenancs Fund
and out of the Interest and 8inking Fund of the
Tistrict in proportion to the percentage of the
total that is deposited in each of thege two
funds of the distriot. " ‘

AUESTION NO, 6

«7f efither fund does not have suffisient
surplus at this time to pay the full 423,50,
would the trustses of District 29 be authorized
to issue a warrant on such funds to be paid at
such & future date as another surplus will existisee

The same gusstions confronted the court in the
case of Frost vs. Fowlerton School District, supra. 1In
that case the contention was made that the tax money had
already been expended by the school distriet. In that
case the taxes which kad been erroneously paid were paid
for the years 1511 through 1926, The school district is-
sued a warrant on august 12, 1931, some five years after
the last taxes were peaid, for the repayment of the taxes
erroneously pald. The warrant was issued on the local
maintenance fund and the court held that the same had besen
properly Issued even though the money collected from the
taxes had been expended by the district and further held
that the warrant was properly to be paid out of the main-
tenance fund. The court stated as follows:

"The fact that the taxes paid dy Kaster-
son--the very money paid by him--~had besn &x-
pended by appsllee and was not in its posses-
sion when the warrant was lssued 414 not take
from its trustees the power to issue the war-
rant, DBridgeport & etec. v, City of Zridgeport,
103 Conn. 249, 130 .. 164, 169, involved taxes
pald for the years 1915-1922 on property not
within the limits of the taxing distriot; after
holding that the taxes were not 'voluntarily!?
pald, the court said: 'The remalning reasons
of appeal relate to claims that the defendant,
havinz received the money, mingled it with its
general funds, expended it for munieipal pur-
poses, and, not having in 1ts possession the
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identical funds, the taxpayera, who were not
such when the plaintiff pald the money, cannot
be now called upon, or taxed, to pay it back,
and therefore the ocourt erred in rendering
Judgment for the plaintiff. The defendan* sars
that because it has not the identical money it
received from the plaintiff it should not be
reguired to return it. It olaims as a prinei-
pls of law thaet, because it has spent the money,
regelived no matter how wrongfully or uncon-
scionably from the plaintiff, it cannot now be
recovered back., The mere statement of such a
proposition seems to be a sufflcient refutation
of 1t. Wwhere a party receives money from gno-
ther which in equity and good comnscience it
ought rot to keep it cannot, by spending it,
escape the liability to repay it. The law
reaches further than to the identical coins

and bdills whioch are received. The defendant
city is pot the agent of the taxpayers. It is
the inhabitants, including the taxpayers, act-
ing under a charter as a manicipal ¢orporation
with perpetual existence., Ais such corporation
it has acted, levied the tax, and received the
money. It has no shadow of right i{n good con-
science to retain the money so pald. The
plaintiff brought the action as soon as it dis-
covered the error. Neither the mistake of the
plaintiff in paying, or the good faith of the
defendant’ in receiving, nor the faot that the
money has been spent, gives the defendant any
equitable right to retain the money., &ilpatric
¥. Barttord, supra {98 Conn. 471, at page) 481
(120 A. 317).¢

Y x %

"Under this restriction, possibly apprellee
could not have pald the warrant from the state
and county funds, but appellee had other funds
derived from local taxes, tultlion fees, and, eto.
* ¥ %

»In adams v. ¥iles {Tex.Com.App.) 35 8. W.
24 123, 127, the Commission of ippeals held
that article Z827 authorized school trustees to
use the maintenance fund *for any reasonable
purpose deemed by them sufficient, having rela-
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tion to the oczduet of the sehools in that dige

triot.' 3Jee, 2lss, Churchill v. Board of Trus-

tess, fy., 89 5. i+, 128, 124, where it is said:
*In ereat{ng thase corporations the Ilegislature
did not contemplete, in defining their powers,
to ;revent theam froa being Just, 9r to take
away froz then the power to d0 right when an
Loncoent xigteke had been made. ihe DOwer %o
conduct ti.e sohodl necessarily carries with it
the power to meet those oblipgations whieh are
Justly incurred in conducting the school,.'"

You are advisod, therefore, that the-money could
be refunded out of the maintoaanee fund of the school dis-~
triot. It ia the oplnicn of thils departzent that the d&is-
triect could refund out 5f the interest and sinking fund

the portion of the tex apney erroansously placed thereln.
There could be no question of édiversion of funds because
the tax money in question never &i& belong in the {ntarest
ad alnking fund nor in any other fund even though Lt wes
mistakenly paid into said funda., Therefore the dlstrict
could refund out of the intereat and sinking fund the por-
tion peid into sald fund over the periosd of yesrs and

could refund out of the maintanance fund the rortion paid
into sald fund or on the osther hand tha entire axmount could
be refunded jut of the malatenance fund on the authority of
the above holding of the Eeaunont Court of Civil ippeals.

It is our opinion also that this aoney should e
refunded when collected into the fands even thouzh sald
fundg 40 0ot now have suffiolsnt to meke the refund. The
¢abt here 1s one which was acarued not in one year but
over a pericd of foarteen yoars and the money may be re-
funded when 2 sufficlent eszount 16 exlleated to do 89,

e triat thet the above discusnion will sdvige
you as to the proper pracedure to be taken in this matter,
Yours very truly
ETTORITZY QZREFRAL CF TEZXAS
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