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Dear Sir: Attention: Mr, H, 15\8t vens

[ Mozt Bty

Opinion No. 0-2088" —
Ret Is s consignment con
yer . the provisio

erk under the
awg of thise

is county, as & ohat-
ent ocontract” whershy

Trefrigerators are owned by the said
Baughn shal)l remain his property, and no title
thereto or interest therein shall ever pass here-
under to the sald Hammond, but the latter shall
sell the ssme as the agent and on behalf of the
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sald Baughn, dbut shall never make any such sale
to himself either dirsotly or indirectly.”

*Is such a oontraet sudjeot to the tax as
provided by Article 7047e, R. C. S., @8 amended
by Senate Bill number 24, 46th Legislature?”

Article 704%7e, supra, reads, in part, as follows:

"(a) Excent as herein otherwise provided
there is hereby levied and assessed a tax of Ten
(10¢} Cents on each One Hundred ($100.00) Dollars
or fraction thereof, over the first Two Hundred
($200.00) Dollars, on all notes and odligations
seoured by shettel mortgage, deed of trust, mechan-~
io0's lien gcontrast, vendor's lien, sonditional
sales contract and all instruments of a similar
nature which are filed or recorded in the office
of the County Clerk under the Registration Laws
of this State; provided that no tax shall be lpvied
on instruments securing an amount of Two Hundr
($200.00) Dollars, or less. After the effective
date of this Act, exeept as hereinafter provided,
no such instrument shall he filed or resorded dy
any County Clerk in this State until there has
been affixed to such instrument stamps in accord-
ance with the provisions of this seotion; . . ."

Article 7047e levies & tax upon the psrivilere of
re-istration uncer the Registration Laws of Texas of Ghattel
mortgages, deeds of trust, mechanio's lien eontracts, ven-
dor's liens, conditional sales contraocots, and all instrument.
of » similaer nature. Our Opinion l!io. 0-1859.

Article 7047e, supre, does not specifically include
congignment gontracts. To be taxable, therefore, it must
be an instrument "of a similar nature”™ to the instruments
specifioally enumerated in the said Article.

A oconsignment or bailment of property is not a
mortgage. 9 Tex. Jur. 75 and authorities therein cited.

In Stieff v. City of San Antonlo, 111 S, W. (24)
1086, at page 1090, the following language 13 found:
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"If the title does not pass to the reoceiver
of the article, viewed from his standpoint, rather
than that of the gsender, there can be no sale to
the receiver. (Citing authorities) Thus, there
may be e consignment for the purpose of sale to
a satranger, but not a sale to the receiver, with-
out in the least degree impairing the true char-
acter of the transsction az a dailment.”

In the ocase of Yhitehouse Bros. v. 3. H. 4Abbott
and Son, 228 S, W. 599, the court cited from YeKenzie v.
Roper ¥holesale Grocery Co., 9§ Ga. App. 185, as follows:

*1r the person to whom the possession of the
property 1a delivered gets it by virtue of a gon-
traot of purchase (i.e., gets it undsr such cir-
ocumstances that the person parting with the pos~
session oan sue for the purchase >rige, irrespec-
tive of whether the person to whom the nosgession
i1s delivered has s80ld or otherwise disposed of the
goods), the contract is one of conditional sals,
notwithegtanding, 1t may impose limitaetions upnon
the purchasert's right to dlspose of the nroverty
and may require a definite plan of aeccounting. On
the other hand, il the effect of the contract is
that the propertiy is delivered from the dailor to
the Uailee with the understanding that the title is
to remain in the beilor, and the bailee does not
assume initlal responsibility to pay the purchase

_price, 1t 1s ordinarily not a conditlonal sale, but
is a eonsignment although the bailee may have the
option of purchasing the goods themselves by nray~-
ing a stioulated Hrice, or may have & right to sell
¢hem to other persons upon accounting to the dbaillor
for e atipulated sum, end though the bailee's com-
censatiorn in the matter may depend upon such pro-
it as he shall realize on the difference bhetween
the price at which the goods are consl~ned and the
prise a2t which they are so0ld, and though tke bdbzilee
may be responsible to the ballor for the value of
such goods as he may sell on a oredit, whether he
collects from the purchasers or not."”

We conclude that a consignment contraoct is not
gsimilar to a conditional sale, chattel mortgage, or the
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other enumerated instruments within the meaning of the
adbove quoted Article.

Although the quoted excerpts from the instrument
in question indicate that seid instruzent 1s a consignment

contract, we cannot 30 determine without first examining
the entire contraoct.

We trust that this is the infeormation desired,

Yours very truly

ATTORNEY GENERAL OF TEXAS
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