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Deay Sir: Opinion No. 0-2116

Re: (1) May the board of trustees
- of an independent school-dis-~

trict hire 2 secretary, who :
is not a trustee, and pay him
& salary? :
(2) May the assessor of taxes
for an independent school dis-
trict legally be psid more
.than ftwo (2) per cent of the
taxes assesgsed? If so, under
what circumstances? :

: He have oarerully conaidered yonr ‘pequest for -
the opinion of this department touching the questions
stated above.

In discussing your first question, we shall fiwst
analyze the opinlon 1n the case of Board of Trustees of
Independent School District of Houston v. Dow, 63 8. W.
1027, (writ of error denied). L

Twig case 1nvolved a sult lnstlituted against the
Board of Trustees of the Independent School Distwict of -
Houston (appellants) to restrain them from paying a salary
to two nembers of the Board who were serving as secretary
and treasurer, respectively, thereof. It was agreed that
if such members could be legally paid compensation as such,
the salary fixed was reasonable for the services incident
to the positions. . .

For the statutory baekgreund to the'decieion,‘
guote as follows from the opinion of the court at page
102



Honorable C. Woodrow Laughlin, Page 2 (0-2116)

"Phe appellants were elected and hold their
offices as school trustees in accordance with an
act of the legislature approved February 21, 1900
(Gen. Laws 1st Called Sess. 26th Leg. p. 18).
Section 1 of the act provides that seven trustees
shall be elected, who 'shall constitute the school
board of such independent district, and all of
whom shall serve without compensation.' Section 4
provides that: 'The trustees chosen under this
act shall meet within twenty days after their
election, or as soon thereafter as possible, for
the purpose of organizing. A majorlty of sald
board shall constitute a quorum to do business,
and they shall choose a president, secretary,
treasurer and other necessary offlcers and committees
By section 6 the board is vested with the power to
adopt such rules, regulations, and by-laws as they
may deem proper, and the public free schools of the
district are placed under thelir control, and they
are given the exclusive power to manage and govern
the schools. By an act approved June 23, 1897 (Gen.
Lawvs. Sp. Sess. p. 48), amended by the act of June
6, 1899, (Gen. Laws 1899, p. 329), to regulate and
limit the expenditure of state, county, and local
school funds, the.local school fund may be used in
addition to the purposes enumerated for state and
county funds; also for 'purchasing appllances and
supplies, for the payment of insurance premiums,
Janitors and other employes, for buylng school sltes,
buying, building, and repkiring and renting school
houses, and for other purposes necessary in the con-
dupt of the public schools to be determined by the
beard of trustees.' . . ."

The court held that the salaries could not be legally
pald and we quote the following excerpts from the opinion which
demonstrate the reasoning of the court:

"It 1s clear from the language of the law that
the secretary and treasurer must be mewmbers of the
board. . . . Their duties as officers cannot be dlf-
ferentiated from thelr general duties as trustees, so
as to entitle them to compensation. . . . There 1s no
specific provision of law fixing salaries to the offices
of secretary and treasurer of a board of school trustees,
and if the secretary and treasurer of the appellant board
are entitled to recelve salaries, authority must be found
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in the law for the board to fix-them. Lookling:to the
statutes, no express anthority is found, but on:the
contrary, there is an express prohibltion: of :compen-
sation to all the members .of the Board of .trustees.
e « « It would be against-a well-settled rule of -
‘public policy to allow 1t to pay money to-:its own
.members under the gulse of_ compensation for extra-
~official duties. . . But, even 1f the.duties of the
secretary and treasurer should be regarded as distinct
from their duties as trustees, what authority has thc
board for allowing them salaries out of ‘the :school
- funds? Such authority must be found in the plalin pur-
pose of the law. It must.be granted. It cannot be.
implied from general language glving the trustees - g
exclusive power to manage and govern the schools. ... ."
' : - The only significant change in the -statute relating
to the subject at hand pertains to the choosing:of the officers
of the board; the powers invested in the board;.with reference.
to the expenditure of schoel funds, are essentially the same in
the statutes today. - -~ - . N P

The statute as enacted in 1900, pertalning to the
.choosing of ‘the offiocers of the board, (shown in-the quoted ex-
cerpt from the oplnion of .the court), read: . "A majority of said
board shall constitute a quorum to do business, and they shall
choose a president; secretary, treasurer .and other .necessary of-
ficers and committees"; .whereas, the statute now readss; ™. . .
They shall choose -from thelr number a president; and they shall
choose .a secretary, a treasurer, assessor and collector: of taxes,
and other necessary officers and committees" (Acts. 1905, 29th
Legislatiure, ch. 124, par. 165, p. 306; Article-2779, Revised
Civil Statutes). ‘ o R )

It will be observed that the statute as:it- formerly read,
and as before the court in the case under discussion; required the
officers of the board, including the secretary to be members there-
of ;. vhereas, the statute as 1t now reads, while requiring -the .:
president to be a member of the board, does not specifically require
the secretary, and other officers named, to be a member. The
adoption of the new terminology would seem to establish a clear
legislative intent not to thereafter require the secretary, and
the other officers named, to be members of the board of trusfees.

Moving from this proposition; namely, that the.statute
does not now require . the secretary of the board to be a member
thereof, we further analyze the cited case under discussion to
ascertaln 1f this case is, notwlthstanding the statutory change,
still determinative of the question before us. S
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The oplnion, as shown by the quoted excerpts, was ground-
ed primarily on the proposition that the secretary was a member of
the board, hls dutles in fllling such office of secretary could not
be differentizted from his general dutles as a trustee, and 1t
would therefore be opposed to public policy to allow payment of
money to a member of the board under the gulse of compensation for
extra-official dutlies; secondarlly, on the proposition that, none

the less, no authority for paying such salary is found in the stat-
utes. .

A thoughtful stqdy of the case compels the conclnsion
that the controlling proposition in the mind of the court, from
which the opinion cannot be diverced, was that to imply the power
of the board to compensate its member-secretary (or treasuber)
would be violative of the express statutory prohibition against a
member of the board recelving compensation, as well as contrary to
public policy. The case is not, in our opinion, authority for the
proposition, when the statutory basis of this proposition has been
removed, that the authority of the board to compensate its non-
member secrefary may not reasonably be implied from the grant of
pover in Article 2827, Revised Civil Statutes, which reads, in part:

", ., . Local school funds from district taxes,
tuition fees of puplls not entitled to free tultion-
and other local sources may be used for the purposes
enunerated for state and county funds and for purchasz’
ing applliances and supplies, for the payment of insur-
ance premiums, janitors and other employees, for buy-
ing achool sites, buylung, building and repairing and
renting school houses, and for other poses necessa
in tke conduct of the public schools go Ee determined

by the board of trustees. . . .  (Empmasis ours)

It 18 observed that the court did not discuss the broad
grant of power appearing in Article 2827, supra, underscored above.
Moreover, we are constrained to the oplnion that this department
cannot rule, categorically, under the language of this statute,
that under no state of facts would the employment of a non-member
secretary by the board of trustees of an independent school district
be legally allowable under this broad grant of power. Rather, 1t
is our opinion that facts may exlst rendering it reasonable, proper
and necessary, in the conduct of the schools, for the board of
trustees to choose a non-member secretary, and provide compensation
for such officer in a sum commensurate with the duties incident
thereto. We particularly emphasize, however, that, in our oplnion,
the courts of Texas would carefully protect the people from an
abuse of this implied power of the board, and would sanction no
such expenditure of school funds except upon a clear showlng of the
reasonableness and necesslity therefor.
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Your second questlion, we believe, is resolved by Article
2791, Revised Civil Statutes, which reads, in part, as follows:

", « « I% shall be within the discretion.of the
board of trustees of any independent schocl district
to name an assessor of taxes who shall assess the
taxable property within the limits of the independent
school district within the time and in the manner pro-
vided by existing laws, in so far as they are applica-
ble, . . . the said assessor of taxes shall recelve a
fee or two per cent of the whole amount of taxes assessed
by him and as shown by the completed certified tax rolls."

We know of no statute that would allow an assessor of
taxes of an independent school district, as distingulshed from
the district assessor and collector of taxes, to recelve a fee in
excess of two per cent of the whole amount{ of taxes assessed by
him, as provided in the foregolng statute. Your second question
is therefore respectfully answered in the negative.

Prusting that we have satisfactorily answered your in-
quiry, we remain,

Yours very truly;
ATTORNEY GENERAL OF TEXAS

By [/s/ Zollie C. Steakley
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