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Honorable Osorge H, Sheppard
Coaptrollar of Fublio Accounts
Austin, Texas

Dear Sirt Opinion No., 0O=21%¢
Fe: Liadility of \person, firm, or

cor-ora ting businesns
as an Siml zent,” as de~
fined 47, sube
division 40 g Arsicle 5Z2la-l,

«on'a Annotat-- Ciyil Sta~

m-ft xent,” as def nad ia Arti-
: % rm>n's Aanotated
itatutes, to the ocoupa-
» 1evied by Article 7049,
b--atiaion 40, ornon'a Anao=-

go er wit ra~ ualstatenent 2nd pertinent statutes,
therefron

ve been presented to this Lepariment
ralating = the opsration of exployment sa;encles
rforwhick Yhe Etats is colleoting or attezpting

- licanses fees xnd one o.oupation
eperator,

ation of the operation of such s en-
cies, the Gefinitinas ané the tax or fees ine
posed by the laws follows:

*TUICEAMT ASENTS, LITICLE 7047

"Article 7047, Subdivisi:n 40, Vernuan's
Annotatad Clvil Statules, iL:csesx 8

OMMUNICATION 18 TO BE CONSTAUED AS A DEFARTMENTAL OFINION UNLEAS ARPAOVER Ay vUs at=ass
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State tax of $1000,00 on Zmizrant
Agents aad in addition thereto, said
Article imnoses & Gtets tax in ench
ecounty where such Emizraat Aseat
maiatnine an office besed on poyuU-
letion in the following mzounts:

*Countios under 100,000 jopuletion *100,ul
100,000 to 200,000 populaticn $2U0. LU
Crunties over 240,000 population %300,00

"exzizrsat Aneat is dsfined as follews:

"tThe tera "Sxizrant Azent™ oo
used h=:ain mesns the bhusliness
of hiring, enticinz, or solicit-
ing laterers in tnis State to
be expioyed bayuad the lizite
of tuis ot=2te and is also meant
to inoluce every personm, Iir:m,
partusrsaip, corporntiosn or
ssgociation of perscns xafntaln~
ing an of'fice to hire, entice,
or solicit laborers to be eum~
ployed beyond tha linits of t:uis
Stete; »nd is nlso moant to in-
ojude every parson who, ax an
iandependent contranotor or cthor-
wise than as an axent ol a duly
1icenzad exigraat agsnt prooures,
or uiadertaxes to prooure, or
assist in procuriang laborers
for an exizsrant azent; aad
evory aularant szent shall bde
termed and held Yo be doing
business ns suoh ia @agh aad
avery county whereia he, in par-
or through an egent, hlras,
ent{sas, or zolicite any ladorer
to be azployed Yeyond the liufts
of the State,'

"The above tax 18 cocllected by the County
Tex Arsessor-Collostors of each county,

*%. IGRATT . GEANT, (MTIZIE SI2le-)
“&rticle 5:3la-l, Varnon's Aanoteteé Cive
i1 Ststutes, provides thad aamch Lmlzrent
Azent shzll, belors opercting in Yaxas,
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secure a State lleense from the Commlgw
sloner of latvor, the fee of whioh is
$10,.60 annually. Zuigrant Ageant in
this Act 1s deafined as followss

*$The ter: "emigrant agent" as
naed in this Ast means evary narw
goni, Tirm, corparation or asgo-
eistion of persons eagaged in
the business of hiriag, entio~
ing, or solieiting laborers in
this State to de exployed be-
yond ths lizits of this State
and {s also mesat to inelude
avary persen, fira, partaership,
gorporetion or assosiaticn of
perscons maintaining sn orfice
ta hire, antiese, or solicit
labarers %o bs employed de-
yond the lialts of thls State
end 48 also meant to include
every porson who, as an inde~
pendent ccatractor or othere
wise than as an agent of s duly
liconsed emigrant agent pro-
oures, or undsrtakes-Lp pro-
cure, or assist ia procuring
ladborers for en exigrent ageat
and every eszizrant szent shall
heo termed and held to be dolng
businezs as such in eaoh and
every county wherelin he, in
person, or through an agent,
hires, entices or sollcits any
laborer to be empioyed beyond
the linits of the State,'

*ENPLOYUMERT ASZXT ARTICLE 3203 to 5221

"Axticle 5210, V. A, €, 8,, provides that
every Zuploymzeat Agent shall procure a
State licsnse from the Coxmissioner of
Labor for sach sounty where ean exploy-
ment office is to be maintained by an
Baployuent Agent, the anmuel fse of whieh
is $150,00 per ecunty. Zaployzent Agsnt
is defined s followse:

*1The term "“Zmployment Agemt”
means svery persoan, firm, peartaosr-
ship or asasooistion of persons



082

Honorable George H, Sheppard, Page 4

sngazeéd in the business of
apsisting employsra to secure
otployes and persons to sseurs
exploymant, or of collecting
informaticn regarding exploy-
ers sseking employes, and per-
sona seekiag employaent,?

"In cartain aress of the State, prineipally San
Antonio and other aress vwith a largs Mexicaa pop-
ulation, empl ot agenciss have been esstadlish-
od vhose prineipal businecs i3 that of an Zxigrant
Agent as defined in Article 7047, subdivision 40
but who also engagze in ths dusiasses of assisting
Persons to peours saployzent in Texas which brings
thea within the provisicns of Articie 3208, V. A,
Ce 8¢, an Employment Azent.

“The State Lutor Commissioner has isausd licenses
to such parsons as Zmploymeat Agents and colleot-
el on monual State liconss feo of 2150,00 for eaoh
sounty of operation under Article S210,

*In sddition the Labor Commissioner has icsued a
licenss to the asme pereons or azexcies ss Enfl-
%runt sats and sollested sn cnrusl] State ligcensae

ee bf §10,00 for esch county of aeperation under
Article 523la-l,

*Now the Couaty Tax Assessor Colleotor of sach
qounty of opasration hasg dezanded payment of the
tax in the sacunt of $1000,00 (or the other
gradunted azounts imposed o2 sub~0lricos) from
the aaxe¢ persong or n:eacles for operating as
Zxigrant Asents undar Artizle 7047, Suldivielon
40, V., A, C. B,

“The qusstions are thersfors ez fellows:

"l.. ¥Whes ean agency oparates in Texas
as an Eufgrent Azent liring and solisit-
ing leborerse in this State for enploye
ment beyond the limits of the State
and at the sane time oparates zg an
Duployment Arent engagsad ia assisting
pereons to secure employmeant ia the
State or eaployers $o secure eadloyses.
in the 3tete, will suoh azency-be
required to pay all thrae license end
tax fses prescribsd by Article 7047,
822la-1 and 5210, V., A, C. 57
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*1f you answer nasgatively, pleass ad-
vise me which of the feos or taxass
such agensy will be required to pay,

*2, If an agendoy operates {n Texas
ag an Rulgrent Agent biring end so-
1iciting laborers in Texas for ens-
ployment bdeyznd the linits of the
State and does not assist saployees
in securiagz employazsant in Texas or
assist eaployers iun Texas iz seour-
fing employess, will such azeaoy bde
required to pay all three license
or tax feesn?

*1f you agswer negetively, which
"14cense and tax levies will he be
required to pay?"

A distinetion should be pointed between a licenss
fes collected under the zenerel police power of the Htate,
and an ocoupation tax levied under the gensral powsrs of
taxation and revenus residing in the Legislature, axoept
as prohidited hy the Constitution of Texas or of the Taited
Statas, At 27 Tex. Jur,, p. 092, we find the following
statezent rsgnrding the nature and atiribdbutes of licenss
feosn: :

"Lisensing measures qulte generslly pro-
vide for the payzeat of a sum by the licea-
see to defray the exrenye ¢f iseuing the li-
gense and exaxmining the spplicant or supervis-
{nz the dusinesa to be gnnducted, 3uoh chargzes
sre ususlly datidminated 'fees.’ A license fas
is not & tax, dbut a pride oxacted for the exer-
cise of a privilege. It is levied under the
yolice and not tho taxing power, and therefore
diffors sssentinlly from both a property anéd
an peoupation tax, As & rale ment of ihe
license fee is zade & prereguisite to the
rizht to exeroise the privilegs sought, and
in many ceses pursuit of the activity without
provious payment of the reguired fee is nade
8 ariminal offensze,”

In thala clasgification falls the fees axactsd from
"Emizrant Agents™ by Article §£2le-l, Veraon's Annotated
Civil 3tatutes, and {rom "Eaxploywent Azants”, under Arti-
g}e %210, Vernont's Aanotated Civil Gtatutes, hereinafiar
soussed, ‘
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Oa tho other hand, although oceupation taxes are
aomotiaca levied under both the poliee and revenue powers
of the State, the prizmary jurpose of the levy is rsvenmue
in contradistinotion to regulation, as in the case of a
license fea, The le:al attridutes of an oceupation tax
are stated at £9 Tex, Juris., p. 894-895, as followas

"A tax iamposed on the priviloce of engag-
ing in an ocoupation or calling licensed by
law is denominsted an ‘ocoupation tax', or
somstimes sizply as & 'licenss tax,t 000~
patien tax 1s a direct, specific tax upon the
person pursuing the ccoupation, trade or dusi-
nessj dbut the subjeact antter of the tax is
the privilege exercised, nct the person who
exeraises it anor yet th. roperty used in ths
sxarelise of it, Ths tax is therefore neithsr
a property tax nor a poll tax, Doubtlees an
ocoupation tax nust be *levied} bafore an
obligation to pay erises, Such taxes are
levied priamarily for the purposs of ratsiang
revenue, Wt regulation may be a zsgondary
objegt, and gensrally 1t scema that oceupa-
tioa tazes ars imposed under both the police
and the revenue Dpowers,.”

In the latter oategory of an ocoupation tax
levied primarily for revenus rather than regulaticn, 1is
the tax levied by sub-divislion 40, Article 7047, Veruaon's
Annotated Civil Statutea, herelnabove descrided,

The Legislature was =0t ooatent merely to realize
revenue f'rox ths ocoupation or dbusiness of "Imigraat Ageant,*
byt deamed such occupation or business to be surfioliently
affected with a sudblic interest to warrant its ragulation
and require, in the interssts sf the public welfare, certain
conditions prerequieite to enzegiag in such business,

Hence the snaotaent of Article 5221la«l by the Legislature
in 1929, bringisg the conduet of this particular type of
business under the c¢eatrol, supervision and rugulntion of
the Commissioner of Laor Stetlistics of the State of Texas,
and Zroviding, in Seoction Z therwof, for the lollowing
:pgi cation and nayment of license fos to pureue suoh
usinesss

"3e0. 2. Each exigrant azeat shall, be-
fore opsratinz in Texas, sscure a Stats license
as such, on applisatioa therafor %o the Come
alssicnar of Labor Statistics of the State of
Texas, 3uch application shell be in writing
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on form prescridbed by sajd Commiscioner,
and shall be verified by the appliocant,
Where the appliocation is xwdée by & fim,
partaership, or sssoclation of perecns, {3
shall state the namss of all the members of
such firm, partnership, or association of
persons, and shall be verified by each of -
thea and where by a corporatica, 1t shall
state the names of 2ll officers and duldy
verified by authorized officer. The appli-
cation shall state the post office address,
and the residence and e¢itizenship, of each
appliocant nemed therein. The appilontion
shall state where the maln office of the
applicant is end/or is to De looated, It
shall alsc state the counties in which the
applicant proposes to {o dusineas and the
21aeo in sach county where such dusiness
& to be conducted, provided, the agpli-

cation xay be subseguexntly anended in this
respect by supplemental ajplioation filel
%xith said couuzauianer. duly verified, add-
-ing counties not named in the origina
appliocation and stating whers such businaess
iz to be condueted in eadh such added county.
No pexson zhall sagsge in the bdusiness of
any sxigrent agent iz any county not asmed

. in sush original or smended epplicatioxn,
When an axigr=at agect has filsd such appli-
cation, and has pajd the otoupaticn taxass

a8 provids

gsloner ©
fos of $10,00, the 3aid Commissioner shall
fissue t5 Lim s state license as an exigrant

agent, whigh shall entitlie him to do busi.
pess as suoh in any oounty nemed in sa
cénse 1n which aa oun ax hags bee
hall file k!%h

+ SUu0n e;lgrAnt aceat s
the Tax Colleotor of any aounty ia whieh
he proposss to do busineus a certified
oopy of his liaense.” (Underacoring ours)

, The statutory definition of * reant Agent™ being
identical ia both ths tax messure and the licensing measure,
1t 18 reasdily apparent from the underlined portions of the
latter Aot above quoted, that the Legislature coatesplated
the oolleation of an annual licsnse fee of %10.00 for sash
rPlace of business in addition to ocoupation taxos levied

b{ sub-division 40 of Article 7047, Verpnon's Annotated

Civi) Statutes, In feot, peayment of the latter tax is a
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sndition prerequisite to the lasuance of the license by
the Commisstoner of Lebor Statistics under Article 5221e-],
Vernon's Annotated Civil Statutes, 3ui even adbsent such
statutory expressicns, ocur esnclusion would still bs that
both the oceupation tax and ths licanse fee would be 8o0l-
Jeotible, due to the fundamentasl distinotion dbetwsen ihe
two lsvied, pointed out earlier in this opinion,

If ia addition to the buginess of "XEnigrant Ageat™
the saze perscn, firm or corporation was engaged ia dbusi~
neas AS an 'lmpioyzont Azent," as indicated in your first
Question, then the license fee in the macunt of $150,00, levied
as & regulatory matter under the police power, by Article
5210, Versoa's Annctnted Cilvil Statutes, would be required,
-ounulatively to the oceupation tax and fiotnlo fee harein-
adbove discuessed, By ccapirison of the statutory defini-
tiocns of the terns "Emigrant Agent® and “Eaploysent Ageat,”
it is appareat that two distinot aad 4izsimilay cecupations
or dusinesses were cgontemplated - the first term eabrag-

ing the business qf hirl srasong to be worked or saplo od‘
anf& outeide the gtete o%srgzau, while the latter t-rg d

includes purely internal or intraetete transactions in
the bdringing together of employers and employees inte
releations of eaployaent,

Therefore, e say that any person, firm, corpora-
tion or associstion of persons engeged in Texas ia the
dusl busicess of "Xzigrant Agent™ and "Eaployzent Agent™,
each as defined by statute, would be required to pay the
oceupation tax levied by sudb-divisicn 40, Article 7U47,
Vernon's Annotated Civi]l Statutes, upon tha business of
"Imigrant Agent” and would also be required to pay the
llcense fees lovied by Artiocles d22le-1 and 5210, Vernoa's
Aanotated Civil Btatuteag reapoctivoly.'ngon the businaeas
of "Exigraat Agent" and "Employmzent Ageni™, This being
an affirzative angwer to your first question, the necessity
of anevwering the cecond portiocn thereof is diapensed with,

In anawer to your ssocnd guestion, 1t follows
from $he foregoinz discusgion that a person, fimm, or
cor-oration opsrating ia Texas as az "Exigrsat Ageat,”

s defined by statute, and not as "Imployzent Agent,” as
dafined by statute, wouild only %e liadble to the ocsupation
tax levied by sub-divisicn 40, Article 7047, Vernoan's Anno=-
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tated Clvil Statutes, and the license fee levied by S8ection
2, Article $22)la-l, Vernon's Annotated Civil 3tatutes,

Yours very truly
ATTORYZY GEXERAL OF TKXAS

By

Alliztant-

PER1GO

APPROVEDAPR 23, 1940

ATTORNEY GENERAL OF TEXAS

APPROVED

OFINION
COMMITTEKE
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