OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GRNERAL

Hon. Robert J. Allen
County Attorney
Iubbook County
Lubback, Texas

Dear Sir:
Opinion No. 0-2129
Re: Article 1052, = Justices
of the Peac
Your request for opinion has been and

oarefully considered by this dep

. . Al eases on which he
del¢rred payments to bring the totsl
M, In 1838,/ the same Justice of

»7, and, 1ln addition to
ed snough fees in 1936

b £0r that yeer. The queation
ie ghether 6r-\not he could apply the fees col-

1052’ C.C.P, Pro"idesg '.‘..32.50
4 by the county to the Justioe of
the Feace, for each oriminal action tried end
FIWAILY DISPOSED OF BEFC'E HIM...' The words

of thie statute seem very olear that before a
Justice of the Peaste is entitled to $2,50 from
the county, tbhe cese must be finally disposed of
before him,
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virticle 389%, F.C.5., provides that any
officer who does not collect the raximum amount
of hims fees Tor any fiscsl year gnd reports de-
iinquent fees for that yeer shall he entitled
to retain, when ccllected, such part c¢f such
delinquent fees as is sufficient to complete
the maximur compensetion authorized for the
yeer in whieh delinquent fees were charged, and
also retaein the arcount cf excess fees cuthorized

by lew,.

*Yu your opinion C-1868, dated February Z3,
1940, you state, ‘Where a defendant pleads
Fuilty in & justice court but does not pay the
fine, and a yesr later a newly elected justice
issues commitment end the defendant is pleced
in jail snd lays cut his fine and costs, the
justice of :he peace who took the plea of guilty
would be entitled to the trial fee.* Xow, this
staterent seemsg to be contrary to Article 1052
becaugs under 1052 C.C.P., the Justice of the
Peace would not be entitled to any payment by
the county unless the case was finally disposed
of Yefore him,

*T kave advisged the lLubboek County Auditor
that the $2.60 fee to be paid the Justice of the -
Peace was not due him unless the cese was finally
dieposed of before him, and & case whioh was
tried in 1937, but not finelly disposed of until
1938 would be earned &3 of 1938, and should not
‘be listed es & delinquent fee due for 19037.

7¥ith the above statutes in mind, would you
kindly zive me your opinion as to the answer to
the question set out in the first part of this
latter?®

In your letter you state that the Justice of the
Feace granted "deferred prayments™ on criminml caseas &nd list-
ed them as delinquent fees. e wish to call your attention
to Article 698 of the Code of Criminel Procedure of Texas,
which applies to "geferred judgments”™, which reads as follows:

*On each verdict cf ascquittal or conviction,
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the proper judgnent shall be entered imrediately.
Ir secquitted the ¢defendent shall be al cnce dis-
charged from all further llebility upon the charge
for which he weas tried; provided that, in misde-
peanor cuses where there is returned a verdioet,

or & plea of guilty is entered and the punishment
assessed is by fine only, the Court may, on written
request of the defendant and for good osuse shown,
defer judgment until some other day fixed by corder
of the Court; dbut in no event shall the judgment

te deferred for a longer period of time than seix
(6) months. On expiration of the time fixed by the
order cof the Court, the Court or Jui ge thereof,
shall enter judgment on the verdict or plea and
the same shell be executed as provided by Chapter
4, Title 9, of the Code of Criminal Frocedure of
the Stete c¢f Texas. Provided further, that the
Court or Judge thereof, in the exercise of sound
disoretion way permit the defendant where Judgment
is deferred, to remain at large on his own recoz-
nizance, or may require him to enter into bond in
a sunm at least double the amount of the assessed
fine and costs, eonditicned that the defendant and
sureties, Jointly snd severslly, wil] pay such Cine
and coste unless the defendant personally aprears
on the day set in the order &nd discharges the judg-
rent in the manner provided by Chapter 4, Title ®
of the Code of Criminal Procedure of the State of
Texas; and for the enforeement of any judgment en-
tered, all writs, processes and remedies of the
Cole of Criminal FProcedure are made epplicadle so
far as necessary to carry out the provisions of this
Article."

Ye think there is & olear distinction between the
terms “deferred paywents” and "deferred judgments.®

Article 1082, Code of Criminal Procedure, reads as
follows: '

"Three Dollars shall be paid by the county to
the County Judge, or Judge of the Court at law, &nd
Two Dollars end Tifty cents shall be paid by the
county tc the Juetice of the Peace, for each oriminsl
action tried and finally disposed of bvefore him,
Frevided, however, that in all counties have a popu-
lation 20,000 or less, the Justice of the Peace shall
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regeive & trial fee of Three Dollars., Such judge
or Justice sh&ll present to the Commissioners'
Court of his county at & regular term thereof,

a written eacecount specifying sach oriminel saction
in which he claimas such fee, certified by such
Judge or Justice to be correct, and filed with
the County Clerk. The Commigsioners' Court shall
approve such account for such emount &s they find to
be correct, ang order a draft to be isaued upon
the County Treasurer in favor of such Judge or
Justioe for the amount so arproved., Frovided the
Commissjicners!' Court shell not pay any acoount

or trisl fees in sny oase tried and in which an
acquittel is had unless the State of Texas wag
represented in the triel of sald ocause by the
County Attorney, on his aesistant, Criminel Die-
trict Atterney or his aasistapt, and the certi-
ficate of =uid Attorney is attached to said
account certifying to the faet that said cause
was trieé, and the Stzte of Texas was represented,
and that in his judgment there was aufficient
evidenoce in said cause tc demand a trisl of seme.”

- Opinion Xo. O-~616 of this departmeant, holds that
Article 1052, Code of Oriminal Procelure of Texas, as amended,
provides that the Justice of the Pesce shall reseive $2.50
in all counties having & population of more than 20,000
inhebitants for esach oriminal action tried aund finally dis-
posed of bhefore him, such fees to bs paid by the county when
such cloims are filed in complience with Article 1082, Code
of Criminel Frocedure, and thet it is immaterial whether the
defendant who is convieted ia such eriminal aétlon pays his
TIne and costs or works Els fine and ecosts out on the county
ferm, public rokds Or other publlc WOTks Of ihLe GOuR or
satisTies such fine snd costs by staying in Y & surficlent
Yength of time Lo dlscharge Lis fine and ccsts.

Opinlion No. 0-1759 of thieg department holde thet
the justice of Lhe peace’s Tl At Lo compensation doesd not de-
pend uron the. esollesction or enforcement of the‘gndggent but
rother instesad on. Lhe rendition of his rinal ent In the
¢sluse In 8o fer as his gurisdioticn 18 Gonoersed ax
- therefore the county auditor cannot legslly withhold the
Justice's fees on cases that are eppealed to county court
and pay such fees only upon fina] disposition of E%«'eases
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by the county court or by the court of criminal appeals,

We enclose herewith coples of opinions Nos. 0-616,
0-1759 and 0-16868, which deal with variocus questions similar
to your question,

We 40 not here pass on the propriety or legality
of the "deferring of payments*™ on valié judgments of oon-
vietion in misdemeancr cases by the Justice of the Feace or
other officers,

In answer to your qusstion you are respeotfully
advised thet it is the opinion of this department that 1if
the Justice of the Feace rendered a valid judgment of con~-
viotion which became finel in 1937, insofar as his jurisdio~
tion was concerned and he 4id4 not colleot his trial fee
for same in 1937 from the county, and reported same as a
delinquent fee for that yeer, then he would be clearly en~
titled to acllect same from the county, under the facts,
in order to btring his 1937 allowance up to the maximum, re-
gardless of whether or not the fine and ace ts were ever
paid or the judgment satisfled by jall service of the de-
fendant or by the defendant's uarkins same cut on the county
farm or other public works.

If the "Judggont of conviction” was deferred under
Article 898, Code of Criminal Procedure, the justice would
not be entitled to his trial fee until the "deferred judg-
ment” waeé rendered, entered and became final &n so far as

the jurisdietion of the justiee of the peane was congerned.
Yery truly yours
ATTCRHEY GEMERAI CF anas

G

Wm. J. Fllnning
Assigtant
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