OFFICE OF THE ATTORNEY GENERAL OF TEXAS
' AUSTIN

Departnent of Agriculture
Austin
Texaa

Gentlement Attentions " Baughman

Ret Are treses,
taken from the fo and solé
or offs for sale shjesct to

~v1 fons of the G

Your letter of ¥
opinion of this Department
has been reveived,

4 you advise this department
of nat an 1ndividu;1, partnership, or sor-
ntéring the forests and taking there-
mgnney of nursery stook as defined herein-
1@ 5élls sams or offers same for sale is

"Ploase advise {f such individual, partner-
ship, or corporation 4oes not have in his or thett
possession ocopy of the ocertificate eas provided for

HO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OFINION UNLESS APPROVEID BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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read

in Article 1693 (719~} Chapter 10, Revised Orin-
inal Statutes of the State of Texas of 1925, may
be pzoseoutod undsr the provisions of the above
act, .

Artioles 1692, 1693, and 1698, of the DPenal Code
as follows:

Article 16902:

“The Commissioner of Agriculture shall cause
to be made at lsast once gach year ap examination
of eagk nursery or other pleoce whers nursery stoek
is exposed for sale. If sush stock so examined ia
appartntli free in all respects from any sontagious
or infectlous diseass or dangerously injurious in-
gect pests, the Commlissioner ahall {ssue %0 the owner
oy proprietor of such stock a certificate reciting
that such stock so examined was at the time of such
examinetion eapparently free from any such digease
or pest. No such certificate shall be negotiable
or tranesfsiadle, and shall be void if sold or trans~
foerred. Any such sale or transference shall be pun-
fshable as provided by the sucoceeding article.”

Artiele 1693:

®All nursery stock consigned for shipment, or
shipped by freight, express or other means of tfans-
portation shall be accompanied by a copy of Shid
gertificate attached %o each cear, box, bele, bunile
or package. ¥hen stid dox, bale, bundle or package
contains nursery stoek to be delivered to more than
one person, partnership or eorporation, each portion
of such nursery stook 1o be 80 delivered shall also
bear a copy of suoch sertificate of inspeetion. Who-
ever sends out or delivers within this State, trees,
vines, shrubs, plants, buds or cuttings, commonly
known &z nursery stoeck, whioh are subjest to the at-
taocks of insects and disegses enumereted herein, un-
less he has in his possession a sopy of sald ¢ertifri-
oate, dated within a year thereof; or shall deface
or destiroy such certificate, or wrongfully de in pos-
sesaion of such certifiocate, or fall to attaeh pro-
pear tags on eaoch shipment, such tags bearing a copy
of said certifiocate, shall be fined not less then one
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. hundred nor nore than two hundred dollars."
Article 1698

"The term 'Nuraery Stoeck'! within the meaning
of this law, shall inoclude &ll fruit trees and vines,
shade trees and forest trees, whether such shade or
forest trees be especially grown for sale in & nur-
sery, or taken from the forests and offered for sale;
all secions, seedlings, roses, svergresns, shrubbery
or ornamentals, also such greenhouse plants or pro-
pagetion stock, all classes of berry plants, out
flowers taken *rom plants, bushes, shrubs, or other
trees growing in this State, which may be a mediuom
for disseminating injurious insect pests and ¢onta-
gious diseasesn.

*The term 'nursery' shall be construed to mean
any grounds or premises on which nursery stock is
grown, or exposed for sale. ‘'Being in the nursery
businesa' applies to any individusl, partnership, or .
corporation which may either sell or grow, or both
grow and sell, nursery stook, ragardless of the va-
Tiety or quantity of nursery stock sold or grown.

*The term 'dealer' shall bde gonstrued to apply
to any individual, partnership or corporation not
growers of nursery stock, but who dbny and sell nursery
stoock for the purpose of reselling and resghipping
und er thelr own name or title, independently of any
control of those from whom they purshase. An ‘agent
of a nursery or dealer' ghall bde construed to apply
to any individual, partnerahip or corporation sall-
ing aursery stoock, either as being entirely under
the control of the nursery or dealer, with whom the
nursery stook offered for darter and traffis origin-
ates, or asome cooperastive bakis for handling nursery
stook with the grower or dealer, as specified in
this article. Any such agent shall have proper cre-
dentials from the dealer he represents or scoperates
with, and failing in that, aay such agent shall »e
classed 25 & dealer, and sublest to such rules and
regulations ss may be adopted relative to them, and
shall be emenable to the same penalties for vicla-
tions of any provisions of this law."
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Article 1898, supra, speeifiocally provides that
the taorm "aurcery s%ock” wmithin the zeanins of the Ceneral
Nursery Ctoek lasw, shsll irolude all fruit trees and vines,
saade trees and forest treea, »hether 3uch shade or forest
trecs Ye sspeclally ¢grown for sals Iin a nursery or taken
frem the forest and offared for sele. Thls Artiecle further
rrovidas thst the tera "aursery® shall be sonstrued to nean
any £rounds sr prealsos on walsh aursery zteoex is srowm, or
axposed for sals.

Artlele 1392, supra, providies for zn srzanlnastion
ef 2a0: nuarsery or othur placses where nursery stock is ax-
posed fer gsale and 1f such stook so exemined is annarently
free in gll reareets fra: any contagious and infeastious dls-
oa8s or dangercusly injurious insget pests, tha cormissioner
ghall issue to the owaar or proepristor of sugh stock a certi-
ficate recitin: that sueh stoek so exanined was at the tixe
of suoh axamination arparently fras £ron any suen digease
or pesta.

Artlele 1893, supra, providee that all nursary
stook corslmed feor shipment, or shipred by freipht, exnrass,
or other rears of transportation shall bz zocozrsnisd br a
gory ¢? suol csrtificats attashed to nzeh car, bex, bala,
tundle, or sackasge, nnd when such box, bale, bduadle, or packe
aze coatains nursery stock to be ésliversd 1o more than cne
perscn, partnereslp, or corporation, saekn rortlen of sueh
nursery ctogk to be s0 deliversd chsll also bear a copy of
such ¢ertificste uf lnspection.

In view of the forerolns statutes, yocu srs respest-
fully advicazd that it is ths opninlon cof thisg Decertmant that
tress, plants, and shrubs taren froes the forest and sold
or offeorad for aslses are su” feet 10 the provislonz aof the
Concral lursery “toek Law of this stats, =2l that aay indivig-
tal, partaszsrshin, or oorrorztion refusin-, cor fallins to con-
ply wit* tie yrovisions of the Mursery Ttogk law, Jhap-
ter 17, Title 19, :rtlcles 13%1 te 1700 of the Tenal Jode
inclusivse, is s:bleot to prosecution under the trovisions
of the !lursaery .toek Law.
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Trusting that the foregoing fully answers your
inguiry, we remain :
Yours very truly

ATTORNRY GENERAL OF TEXAS

(lectett t5ia..

By
Ardell ¥Williams
Assistant

AVW3BBEB

APFRCVELCAPR 8, 1940

ATTOREE?

APPROVED

OPINION

COMMITTEK




