OFFiCa 0¥ “Hi ATTORNEY GLNEKAL OF 1EXAS
AUSTIN

Bonorable Homer Garrisen, Jr., Director
Papartment of iublic Safety
Auatin, Texas

Dear Sir: Attention: ¥r. Ralph L. Buell
O-52/51
Opinien No. O=£131
Re; 1Issuance of a certiflicate of
"~ title on & moter vehicle to
& mortgages who repossesses
a motor vehicle and sells the
sams to himmelf under a power
of private sale conteined in the
mortgege. '

“e are in raoeipﬁlqt your lestter of ¥arch £9, 1940,
in whieh you rezuest sn opinicn of this department on the
following question eccntxined therein: :

“Khean & mortgagee repossesses a motor ve- .
hicle {holding possession thereof as a trustee)
may ths mortgagee (trustee) sell the vehicls to
himeelf ag & private purchaser and thus acgulre
ownership of the vehlcle and become sntitled to
a Certificaete of Title againat the vehiclet"™

This department ruled in Opinion Ro. 0-1984 that
where a mortgagee repossasses a motor vehicle and sells the
pame &t a private sale, which procedure is in eccordence
with the terms of the morigage, your department is author-
1zed tu issue & Certificate of Title in the name of the pur-
chaser at such urivate foreclosure sale, In your guestion
hare you are conce fied with the situation where the mort-
gugee himself purchases the property &t such private fore-
closure sale and applies for a Certificate of Title in his



733

Honorabdle Homer Garrison, Jr., Page 2

own pame.
0-193¢%

In our Opinion No. 0-1§84 we pointed out that the
right to foreclose by private sale 1s contractual and that
such a provision contalned in a mortgage 1s not against
public policy. In line with this anthorities in this State
hold that where under the terms of a mortgesge the nortgagee
is permitted to be a purchaser at a sale conducted by him
under the power of private sale contained therein that such
provision is not againmst pudlic policy and is not void. The
Suprems Court of Texas in the case of The Howards v. Davis,

6 Tex., 173, held that the mortgagee oould be a purchaser at

a8 sale conducted under the power of sale contained in the
mortgage. This rule of law was again announced by the Supreme
Court in the case of Scott v. M¥ann, 33 Tex. 7826. To the same
affedt see the case of Goodgame v. Rushing, 35 Tex. 723, by
the Sapreme Court of Texas. '

It is to be noted that these old Supreme Court cases
recognize that a mortgagee may purchase at & foreclosure sale
conduoted under the power of sale contained in the mortgage.

- In each of those cases, however, it is contexplated that the
sale conducted will be & public and open one. The rule as
to the right of the mortgagee to purchase would of necessity
have 1o be extended to a purchase at private sale bdbecause he

acts in exactly the same capacity under the law in selling
property at a private foreclosure sale as he does at publie
foreclosure sale, each of which ia made under the terms of
the power of sale ocontained in the mortgage. The rule is
stated in 5 R. C. L. 470 as follows:

"It is generally recogniged that the mort-
gagee may purchase at the sale with the consent
of the mortgagor glven orally or in the mort-
gage itself. It has been ruled that a mortgagee
may purchese the mortgaged chattels, even in the

ahsence of express consent by the mortgagor, onl
*here the sale is conducted in good Fafeh and no

in fraud of the rights of the mortgagor. . . .®

In the ease of Davenport v. San Antonio Machine &
Supply Co., 59 S. W. (24) 207, the Sen Antonioc Court of Civi]
Appeals held that a corporation in which the mortgegee wes a
stookholder could purchese at a public sale msde under the
power of sale contained in the morigage. :

The case which comes nearer to covering the question
you ask than any other is the case of Campbell v. Eastern Seed



Henoretle Homer Garrison, Jr., Page 3

& G:alin Co., 109 8. w. (Bd) §97. In this case the mortgagee
reposseased the property und made @& private sale without
notice tu the morigagor and the mortgages was the purchaser
at such private sule. The San Antonio Court of Civil Appeals
susteined the sale and stated as follows: ’

"1t wed expressly provided ia the mort-~
gege that the mortgegee nesed nst give notice
of the exercise of 1ts optlios to foreclose, but
was suthorized te sell at public or privete sale
iz ‘Reymondville, or elsewhere, without demund
for performance'; there was no requiremsant, ex-
press or by necesgery implicatios, that notice
of intention to sell be given tha mortgagor prior
to sale, It was provided in the mortgage that
the mortgagee 'may purchase at such ssle in the
same manner, and to the same affeotl, s8 any per-
son not interested herein,?

*The rule governing sales under foreclosurs
upon personel property is thet the power to fore-
elose through sales, cther than under court eorder,
is purely contractual. ¢ Tex. Jur. p. 189 Subsec. 85."

It is the opinior of this department, therefore,
that where the mortgage by its terms allows the mortgsges to
become & purchaser at s privete foretlosure sale that he may
80 surchase the rencssessed property. In the foreclosure
under the terms of & mortgage it is necessery that the sene
be strictly complied with, This ia the holding of the Cou-
mission of Appeals of Texas in the cass of Fireamen's Fund
Insurance Co,., v. ¥%illson, 284 S. ¥%. 920. The Court held that
in 4 c&se where sale was medea under the terms of the szort-
gage and Buch terms were not ¢omplied with the ssme was vold
and that the purchaser aciyuired unu rights either legel or
ecuiteble in the property by means of the sale, You are
advised, however, thet ln case the terms of the mortgege are
cosplied with and under the :zortgag: the mortgages is suthorized
%0 be & purchager that he may sc purchase the property
and zet legal title to the ssme, and you would be authorized
to isgue & Certificate of Title in such mortgagee's name.
Certainly an express yprovisioan in the mortgage such as was
contained in the mortyage in the Campbell case to tLhe effect
thet the mortgagee oould be the purchspe: &t the private
‘foreclosure s«la could be pufficient to suttiorize his pur-
chese of the motor veiricle ¢f such sale, On the other hand,
if the mortgage was silent on this propesitien, but merely
provided thit the mortgagee could sell the property at a
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private =sle, it 1s cyr opinivn thaet the courts would say

in such a caBe that it was coniemplated between ths parties
t.; the mortgage thst th» sale would be mede ¢0 & third rarty
not the mortgagee. ln such a case the assle by the mortsagee
to hiimself would be veide As to whether or not other vword-
ing of & perticular mortgage is such a# to show the partles
reasonubly éontempleted thsi the mortgagee might purchase

st the privaete sale wou.ld depend in each case on the language
used,

This rule of law was announced in the cese of Clark
v. studebaker Corporation of imerice, 171 K. E. 608, &8s fol-
lows:

%, « o The mortgage by its terms gave the
mortgages the right to take possession of the
mortgeged car and goll it st private sale with-
cut unotice, and e&lso provided thut the mortgagee
czuld beoccome the purchaser at such sele. It fol-
lowa th-t if the morigegees or an agent of the mort-
gagee, or anyone slse, bought it at-such sals, the
sale would be valid and the purchaser would get 8
soﬁd titla. ‘e . .” S

For your further information we call your attention
to the case of FTidality Union Fire insurence Co. v. Ballew-
Sattarfield Co., 10 8. %. (2d4) 163. 1in this case the plain-
tiff s80ld a motor vehicle to an individusl named Barber., Bar-
bar then esxecuted certaln nntes securaed by e mortgege to the
Automoblle Finsnce Compsny of Galveaton., The pleintiff ean-
dorsed and guaranteed the payment of said notes to said fi-
nance company. Thereafter Barber defaulted in the payment of
some of the notes and the rinence company though its agent
took nossession of the car and by private sale spldé th: same
to the plaintirf. In heclding such a se&le velid, the Court
stated &8 follows;

“The chattel mortgage which Barber exe-~
cuted snthorized the mortgagee iu case of de-
rfault tuv repozsess %tie ciT and sell it at pubde
lic or privata seles The court's findings in-
corporated 1n the jusgment are to the effect
tiat the sele wes privetely m=de 1a accerdence
with the terms of the morgeuge. The evidence
sustains this finding, snd the legal effect of
tke sale waz Lo vest &ppsllee with the sole &nd
unccnditional title to tha preperty.”
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You =re, therefore, advised that in such & situs-
tion your énpartmant would be suthorized te lssue e Certifi-
cate of Title on the motor veohlcle

at surk: Torerlosurs sale,

AFrhUVAED APRIL 27, 1940
(s) Qorald C. Mann
ATTULNEY GIELRaAL OF TEXAS

tR8:iw

ALFRUY AR CRINION COMEITTER
BY (8) B. &. Ee, CHAIRMAN

in the name of the purchaser

Yours very truly

ATTORREY CENZRAL OF TEXAS

By

Billy Goldberg
Assistsnt



