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Dear Sir: Opinion No. 0-8152
Re: Qo Collector-
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In théidterest of economy and efficiency in
local government, it has been suggested that
the affairs of ail three taxing agencies bhe
turned over to one tax 0cllector-assessor. . "
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Article 1042b, Vernon's Givil Statutes of Texas
{Aots 1939, 48th Legislature, p, 658), reads as follows:

"geotion 1. Any incorporated oity,
town, or village, indepsndent school dis-
triet, common school distriet, drainage
distrfct.. water dontrol and inmprovement
distriot, water improvement district, or
navigation district {n the S8tate of Texas
is herebdy authorized by ordinance or by
proper resolution to authorige thes Qounty
Assessor of the gsounty in whioh said in-
gorporated oity, town, or village, inde-
pendent school district, oomson sohool dis-
triet, dreinage district, water gontrol and
improvemwent district, water rovement dis-
triet, or navigatlion distriot looated to
ast as Tax Asseasor for said inoorporatsd
city, tommn, or village, indepsndent sohool
distriet, common aohooi district, dralnage
district, water dontrol and improvement dise~
triot, water improvement distriet, or navi-
eation district or authorize the Tax Collsotor
of the County in which said incorporated
oity, towm, o village, indepsndent school
distriet, eommon ackool. district, dratnage
distriot, water gontrol and ment -
triot, water improvement district, er navi-
gation district is situated to act as Tax
Colleator for eaid incorporated city, town,
or village, incependent school dutrlct.
common school distriot, drainage distriot,
watey sontrol and ilaprovement &istrist, water
improvement district, or navigation dietriet,

*Seation 2. ¥When an ordinence or proper
resoclution is pasaed, making available the
servisces of the GCounty Tax Assessor %o sush
incorporated aity, town, or v:l.llaga ipdepend-~
ont aschool distriot, common schoo &htrj.ot.
drainage district, watar oontrol and improve-
ment &istrict, water improvement distriot, or
navigation distriot it shall be the duty of
the sald Tax Assessor of the county in which
sush inoorporated city, town or village, in-
dependent school districy, sommon mohool dis-
triot, drainage distriot, wmater control and
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improvement district, water improvemsnt dis-
trioct, or navigation distriot is situated to
aasess the taxes for sald fncorporated oity,
town, or village, independeat school district,
oommon 8chool distriot, drainage distriot,
water control and improvement district, water
lngronmt aistriot, or navigation dlstriet

and pearform the duties of Tax Assessor for said
inecorporated olty, town, or village, independ-
ent sohool district, common school 4istrict,
drainage distriet, water control and improve-
mant distriot, uﬁer improvement district, or
navigation distriot agocording to the ordinances
and resolutions of said inoo ated oity, tom,
or villaga, indepsndent sohool district, common
sohool district, drainage distriot, water ocon-
trol and improvement district, water improvement
%hgi.ct. or navigation &utriot, and ggoording
0 W

"Seotion 3. When an ordinance or proper
resolution is pessed availing sush incorporated
citiss, towns, or viliages, indepandent school
¢intriots, common school d-triots, drainage dis-
tricta, water ocontrol and improvemsnt distriots,
water imrovmt éistriots, or navigation dise
triots of the services of the Oounty Tax Colled-
tor, it shall be the duty of said Tax Collestor
of the county in which said incorporsted oities,
towns, or villages, indspsndent school dils-
triots, common school districots, drainege dis-
triots, water ocontrol and improvement distriota,
wter Llpmmnt distriots, or navigatiocn dis~
triots are situated to colleot the taxes and
assessments for sald incorporated citles, towns,
or villages, independent sohool distriets, come
mon school districts, drajinage distriots, water
control end improvemant dlstriots, water improve-
ment diatriets, or navigation diniﬁ.eu and turn
over a4s soon as oollected to the respective

roper depository of said insorporated oities,
owns, or villages, independant school &istriots,
compon school distriots, drainage distriots,
water sontrol and lmprovemant distriots, water
improvement distriots, or navigation distriots
or other authority authorized to receivs suoh
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taxes or assessments, all taxes or moneys
colleoted for sald Incorporated cities, towns,
or villages, independent sohool ciatriots
common schogl distriets, drainage distriois,
water control and improvenment distriots, water
improvecsnt distriots, or navigation distriotas
acocording to the ordinances or resolutions of
said Mcorgoratod eities, towns, or villages,
independent school districts, common sghool
¢istriots, Grainage distriots, watey ocontrol
and improvemsnt distriocts, water improvement
districts, or navigation dlstricts, and ecoord-
ing to law, leas his fees hereinefier provided
for, and shall psrform the duties of Tax Qol-
lector of said incorporated ¢itiess, towns, or
villages, indepeadent aschool dhtriotn. ocmmon
school districtu, drainage districts, water con-
trol and improvement districts, water improve-
ment districts, or navigation &istrictl.

"saction 4. The property in sait incor-
porated gitiess, towns, or villages, independent
sohool distriots, common school distriots,
mz.n:{o distriocts, water ocontrol apd inmproves
mant distriots, water inprovemsnt districts, or
navigation di-ir:l.etc ta advantags of this
-A6t ghall be assesssd st the sams valus as it
iz assessed for county and State purposes.

"3eotion 3. When the Qounty Assessor and
County Colleetor are rsquired to assess and gol~
leot the taxes in any incorporated oity, towm,
or villags, independent school aistrict, common
achoo) distriot, drainage distriot, wateér oontrol
and improvemsnt distriot, water improvamant £éis-
trict, or navigation 4istriet they shall respes-
tively receive for such services an amount %o be
agresd upon by the governing body of auch ineor-
porated gitiesz, towns, or villages, independent
school) districts, common sohool districts, drain-
age districts, water control and improvement dis-~
triotas, water improvement distriots, or navigation
distriets and the Commissionsrs Court of the
county in whioh such incorporated citiea, Sowna,
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or villagss, independent school dissricts,
common school districts, dralnage distriets,
watar control and improvement dlstrieta.
water improvement distriots, or navigation
districts are situatsd not to excesd one per
oant of the taxes so collested,”

This statute was snasted in 1939 by the Forty-
sixth Legislaturs of Texas, It is aimilar, in its grent
of powsr, to prior statutes, which have deen csonsidered
by the Courts of Texas in ths followming cases in relation
to Section 40 of Article 16 of the Constitution of Texas,
which provides in paxrt as follows:

*No person ashall hold or exersise, ad
the same tims, more than one Givil oftioe
of emplument, sxcept that of Justice of
Peades, County Commissioner, Notary Publio
and Fostmaster, , , ."

In the cese of ODIM v, SINTON IMDEFRENDENT SOROOL
DISTRICT, £84 8. W, 1090 (Comm. App.} there was involved
the question of whsther & person could hold ths office of
city tax assessor and dolleoctor and at the same time aot
as de faoto tax essessor and colleotor of a school dis-
trict. The facts of this cacs wore as follows: The 8in-
ton Indepandent 8School Distriot was created by a speoisl
Aot of Jegislature, Seotion 9 of the Aot% providing
that the sshool board should choose an assessor and dol~
leotor of taxes for the &istriot; one G, L. Callium was
seleoted by the sohool board to aot in such eapacity and
at the time of his ssleotion he was the ity ssaseasor and
ocollector of taxes of 8inton, a town situated in the 4is-
triot. The court recoguised that both offices were of-
fices of emolument and held:

"It is olsar that Cellum sould not hold
his office as oity assessor and collector,
and at the game time aot as de facto assessor
and colleotor of the sohool distriect. The
Constitution prohidbits the holding and exerw
cise of two suoh offices. &8ection 40, Artiocle
16, Constitution of Texss, He could not hold
or sxeroise both offices in either a de jurs
or defacto capagity.”
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To the same effsot is the case of JENXINS vs.
AUTRY (Tex. Civ. App.) 256 S.W, 678,

Subsecuently, in the case of FIRST BAPTIST
CHURCH v, CII'Y OF FCRT &%(CRTH, 86 S.W. (24) 198 (Comm,
ADpe), there was invulved the Fort Worth Independent
School Listriot, likewise inagrporated by a special Aot
wajoh provided as follows in the language of the court
at page 197t .

*An examination of the Aot discloses that
it does not attempt to create the office of
agsesagr and colleator of taxes for the sohool
distriot, nor does it authorize the governing
body of sush distrist to areate such officse,
In lieu of oreating the office, ths A0t pro~
vides that ‘The assessmant and ocollestion of
the taxes of the distriet hereby aoreated shall
be made by the assessor and ¢gollector of the
city of Fort Wortht'".

The sots of the assegsor and gollector of taxea for the
0ity of Fort Worth in acting as susch for ths JFort Worth
Independent School District were sssailled as bdeing void
on the ground that auch officexr was attexmpting to hold
two offioes of amolument in viclation of Artisle 16, Sec-
tion 40 of the Constitution. 7The court held that the
Act in question 414 not oreate the office of assessor and
collestor for the Fort Worth Independent Sohool Distriot,
hence there was no offics and the oity tax sssessor and
dollector, in assessing and ¢olleating the mahool dig-
. triot taxes,was not holding two offices of emolument but
was merely performing additional duties imposed upen his
office by the law incorporating the Yort Worth Independ.
ent Sshool Distriet,

In this case, ths court distinguished the Odem
vs, Sinton Independsnt School) Distriot and Jenkins vs,
Autry casss, supra, in the following langusge:

", » « In the Oden Oase, the asct incor-
porating the distriot sxpressly arested the of-
fice of assessor and gollestor of taxes, and
required the bpard of trustees to fill the of-
fioce by appointment. They attempted to do so
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by appointing one G. L. Collum (Cellun), who
wag at the time the assessor ané collector
of taxes of the town of Sinton. Under this
state of facts the court properly helé that
Collum (Cellum) wae atiempting to hold two
offices of emplument,

"In the other case relied upon, while the
agt did not oreate the offloe of assessor and
collector of taxes for the district, it 4id ex-
pressly authorize the board of trustees to
assess and oollect taxes through its ovm asses-
sor and Qollector, or to have the same colleocted
by ths ocounty assegsor and golleotor. Ths board

did not see it to avail itself of the vilege
of Raving Lhe digwrict taxes eeIJLeo"'ETH Y
another offlcer, but 6160L6d Lo A556856 and ool-
lsct Che same by 1ts own olllo6r, 14 pursuance
of such plan, Ii nansd as aesessor and collector
of thas alstriot a person who was holding an of-
fice of emclument, and the gourt, of course,
held that such pérson was attempting to hold

two offices of emolument in violation of the
csonstitutional provision, as the board had un-
der express leglslative authority oreated the
office of assessor and collsotor of taxes for
the aistriot.,® (Parenthetioal insertions and
underscoring curs}.

A similar question was involved in the ocase of
PRUITT, ET AL v. OLENAOXE INDEPENDENT SCHOOL DISTRICT Xo.
1, 84 8S.%. (B4) 1004 (Comme ADp.}, whers, under the fsots,
one Kugle while aoting as collsotor of taxes for an in-
dependent school distriot sought, also, to act as sherirt
and tax collector of Somervell Oounty, The facts were
that the sohool district was incorporated as an independ-
ent sohool distriot, had eleoted to assess and oollect
its own taxes, and had selected Kugle to ast as its tax
gollector.,

At page 1006, the sourt said:
"Hers, we have two separats taxing bodies

with two separate assessing offiocers and two
ssparate tax collsotors, thelr duties separate
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bage

and dietinet . . . The gourt of eivil appsals
correctly held that the tax ocollector o? thia
particular district and the tax ¢ollsctor of
the county are therefors two separate and dis-~
tinet offices, each of emplument . , . &nd
when Xugle gualifisd as county tax oolleoctor,
he automatically forfeited his right to the
offiee of oollesotor for the sohool distriot,
beoause the holding of both said offlces at
the same time by the same person is within the
prohibition of Artliole 18, Ssction 40, of our
State Constitution,.”

1006 Signiricantly, however, the opinion reads at
[ .

"the record hers contains no statemsat
of facts, only the findings of fact and con~
clusicns of law by the trial court, who oon-
cludad as a matter of law that although the
distrioct taxes wers assessed by a special as-
ssssor of the distriot, thay were collescted
only by the county tax collector and in law
he had the right to collegt ths sams, though
they were assessed at & greater value than
assessed for state and county purposes, oit-
ing Article 2792, Revimed Statutes, 1928,
There 1is no find of faot on which that con~

glusion of law t be based, and ngthing ‘o
show that a majority of the bc’urd g TuUNtees

of ths district ever preferrad - in the lanpuapgs .
of sald article Z7y2, Revised Statutes ¥l -
0 have the %axes O he distyrict AS80380

and ooliected Bf the county assessor and 0ol-
solor, or collsoted only by ths oounty tax
eollactor. The court of Civil Appsals over-
turned this finding and held that Kugle did not
act as sounty collector in colleoting dilstriot
taxes, dut as gollestor of the distriot, the
duty of collecting the district taxes never

The folleowing propositions, thersfore, appear

tc be aorreat



1.

2.

Where the Aot oreating the indepe..dent
sohool distriot places the duty of as~
sessing and golleoting the taxes for the
district upon the sounty tax assessor-
collector, there is but one office, the
holding of which is nov inhibdited by
Seotion 40 of Artiocle 108 of the Texas
Constitution

Where thes Aot c¢reating tue independent
sochool district also oreates the office
of assessor-gollegtor of taxes for such
4istrioct and suoh office is filled by the
board of trustess of the district, the
holder tnereof is inhibited by the Consti-
tution from holding, also, the offlcs of
sounty tax assessor-gollestor, or, son-
versely, the county tax assessor-collsotor
i1s inhibited from likewise holding the of-
fice of tax assossor-gglleotor for the
achool district.

If the owthod adopted whersby the school
district quthorizes the county tax assassor-
collector to also assess and/ur collect the
taxes of ths sohopl district, effectis the
abolishasnt of the office of tax assessor-
sollector of the gohool distriet, tha re-

sult is zerely the imposition of additional
duties upon the office of county tax assessor-
collector, and the holdexr thereof does not
thereby become the holder of two oivil of-
ficen of emolumsnt as prohibited by the
Constitution, By the same token, ocorres-
ponding aotion by an innorporatei oity, in
the manneyr necessary to accomplish a :inilar
result, would likewise be permissible under
the constitutional provision under disoussion,

It is therefore manifest that to obviate the pro-

hibviticn in Section 40 of Article 16 of the Jonstitution,
the offices of school distriot and oity tax assessor-gol~
lesstor must bs abolished bsfors tha trasafer of the dutlies
thereof to the sounty tax assessor-gollsotor, otherwige
two oivi]l offices of emolument willi deé held and exercised
at the same time. Acoordingly, the method adopted whersby

745
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the sobool district and ity suthorizes *by ordinance or
by proper resolution”, in the langusge of Artiole 10423b,
supra, the eontemplated change, neceasarily must mean
such procedure as is required under the applicable laws,
ths ¢ity oharter, and organic law of the agenoy, to
legally acoomplish the abolishment of the respective of-
fices of distriot and city tax assessor-collector,

It and when suoh offices are so aboliahed, it
is the opinion of this Department, in answer spsoifically
to your quostion, that an inoorporated eity and an independ-
ent school diatriot may properly authorize the ocounty tax
assesgor-oolleotor to assess and/or collect all taxes SGue

to such olity and schoal distriote, and the county tex as-
sessor-colledtor may legally sot for suoh other taxing
authorities,

It $s, of ‘course, to be noted, under Section 4
of Artiols 10428b, supra, that if the sochool district and
oity take advantage of the Act, the property therein is
required to be assessed at the sams value as 1t is assessed
for county and state purposes,

Trusting that we have satisfactorily answered
your inquiry, we raszain

Yery truly youra
ATTORMEY GENERAY, OF TEXAS

ud 5 Zollid 5. stuﬁ.i? )

Agsistant

LOS s oW APPROVEDMAY 23, 1940

ATTORNEY GENERAL QF TEXAS




