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)' OFFICE OF THE ATTORNEY GENERAL OF TEXAS
- AUSTIN

GEnALD C, MANN
ATTORRETY SENTRAL

Honorable Geo. H. Sheppard
Comptroller of ¥ublie ~cocounts
Austin, Texas

_ Lear ~irs O=-2172

%8s, suth-
4 thereunder to colleot

. Your lett .
this Fepartment cuestions which we guote
therefroz, togethwr with the hiatary and vackground cof the con~

troversy leading to your incuipies), snd the pertineant portions
of the Lot uel Tax .awg

i® departzent in the ed-
nt of the kotor Fuel Tax

ifws Cound % fele 7085a, with particuler referencs
tod, the opsra a motor fuel dfstributor in the
fo situstion, i desire your interprstation

*The\Bell <1l and “as Company, s Dslaware Corpore-
tion, wit in orrfces at Tulsa, Oklahoma, has g bulk
storsge plant et a terminal of & pips line leading from
a refinery in Crandfield, Oklahome, to a point in
nickita County, Texas, rrom which the Bell Til snd Ges
Compeny maikes tale of rotor fusl. The conmpany holds a
reotor fuel distributor's permit es defined in the xotor

NO COMMUNICATION I8 TO BE COMSTRUED AS A DEFPARTMENTAL OPINION UNLESS APFROVED BY THE ATTORNEY GENERAL OR FIRST ABBISTANT
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fusl tax laws of the State of Texas, secured by bond

in the amount of $285,000.00, a» reguirsd by law, There
is no eriticism to this practice of the coxpany in
making sales of motor rfuel.

*This company alec makes sales ¢of xotor fuel at
Grandfield, Cklshoua, upon which the Texas tax of
4¢ per galion is collected. 7The company makee
monthly reports of a certain cumber of thess sales
made at Crandfield, QOklahoma, to the Coaptrollerts
Office and pays the tax thereon eccording to sush
reports filed, Thess reportsa show that the motor
fuel purchased at Grandfield, Oklehoms, was to per-
zons who transport the saxe to pointe in lexzmus for
sale, distridution or use. The purchasers of the
motor fuel bought at Grandfiasld, Cklaboma, 4¢ not
Gualify as a Sistridutor of motor fuel under the
Texas law and 4o not pay the tax as such.

"Beil Uil and Gas Company also makes scless from
& Telinery near ardmore, Cklahoma, under the sesme
sonditions and cirousstances as they make from
Crandfield, Cklahoma,

'Elntogi of ocase leading to th%s inguiry: During
the yeer a8 departzment experienced mush 4if-
ficulty in the matier of tex evasions thrcugh imports
from Oklahozms in the viclnity of adchita Fells, Childress,
and other polints along the border, due to the privileges
granted by Cklahoma--g simple deelaration of intention
to axport permitted distributors.or refiners to make
ssles in that State tex free., This attracted dusiness
in Texas to Grandfield, Cklshoma, fourteen miles from
the State line, whare the Z0ll 011 and Cas Company
opsrated a refinery. Cur superviscrs ware busy stiempt-
ing to ecllect tax on imports s & result of this, end
several deslers who were in the habdit of buying rmoter
fuel Froam the bell (41l end CGae Company in their own
trucks for transportetion tc Texas, for resals,

sdopted a plan of paying the Texas tax to the Bell (il
and Gas Company rather than qualify ass a distridbutor

in Texss. The Bell (Cil and Gas Company remitted such
funds so received to iexas. This departient objected

to the Ball 0il and Gas Company accepted the tax in

this manner and proposed that they qualify as a distri-
butor in this Ltate by posting a bond. This proposal
wes recelived with favor and a perxit ®as granted upon
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ths condition trhat the Sell 01l and Gas Company collect
:?o fexns tax on sll seles declared for Texas desatina-
CL8,

"It is certzin thet thls arrangemert saved considera-
ble tax for iexas, and worked with a falr degres of
satisfaction. The Bell Cil and Cas Company subsequsnt-
1y ccnstruoted a pipe line from the refinery in Grand-
field, Oklahoma, to a point ecrcss the -tate line
in s‘exas, a distance of approximately ten miles fron
the line, where a dulk storage was erected to serve
customers, This bulk plant is in operaticn dut the
corpeay alaso continues to make sales from the refinery
in Cklahoma sc lexas sales,

In January, 1938, the Bell 01l and Gas Company
arraanged for the ocutput of motor fuel through a sube
sidiary corporstion-owned plent at Ardmore, Cklahcma,
which is 41 miles interiocr rom the iexas border, and
the same plan of making sales in Texas was pursued
from that point es from Grandfield, Cklahoma, In con-
nection with these sales a manifest conformingz to the
Texas law is in usa,

"It is conceded thet the Hea.l Ci{l and vas Compeny,
s Deleware Corporaticn, having hoze offices in Tulsa,
Oklabomm, and having autherity oo file with the Seore-
tary of wtste in this iSteate to 40 business in Texas,
are holders of a rotor fuel distributor's psrait as
derfined in lection 2 {(c} of the statute recited, se-
cured by dond in the maximum smount required in the
stetute, and that this corporation is the owner of
csrtain property in wichita County, Texas; namely,
repressurs plant, bulk storage 2nd pipe line terminal,
and storege tenks. ‘

"It is further conoeded that the bBell €1l snd Gas
Company has remitted to the <tate of Texas, the tax
of four cents per gsllon on the amount of motor fuel
reported as scld from these outlets; nazely, Grasd-
tield, CklahOma, Ardmore, CkKlahoma, end the terxinal
storsge in wioh{te County, Texas.

"It should be noted that the provisions of -eeo-
tion 18 (a}, providing for penalty for certain vicla-
tiope, coculd not bte spplied to much viclations com-
mzitted cutside of the ltete of Texan,
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"It i3 also noted that the records required to be
kapt {n this {tate are not aveilable, 2nd that the
usual supervision given refinsries by this depart-ent
in the satter of checs<ing sales frequently snd check-
iag truck loadinga at dooks o  plants can not be
coxplisd with.

A Tegulation of the Comptroller's Departrant,
effective xarch 31, 1940, sttempted to require the
Sell C1) end Caa Company to consummate sacles rade
under tke provisions of the .sotor Fuel Tex law end
the lexes parpit to be made within this state, This
regulation order is being resisted.

"It will bs noted that motor vehiocles are per-
aitted, under Jection 2 (b}, to entar thes utate with
cotor fuel in fuel tenks conneoted with the carduretor
in juentities of thirty gallons or less, fres of ths
lexes tax, which privilege deprives the . tete of &
lerge axount of tex znd offere =1 opportunity for un-
falr discrimiraticn agalnst distrivutors opersting
wbolly within this Ltate, in the mannsr of sales,

*Attention is directed to the emphasis placed on
the expression, 'ia this :tate,' iz the hotor fuel
~tate in connection wiilh refersnce mate to salss,

“spotion 1 (e} defines a distridutor as
'every person . o Who makes s first sale of the
gene . . . &8 motor fuel in this “tete.’

*Seotion 2 (&) imposes a tax of Icur cents (4¢)
per gallon 'which seid tax shsll accrue and dbe
paid as hersinafter provided upon the rirast
sale in Texas,*

"Zection 2 (b) ', . . it Deicg intended to im~
pose ths tax at its scurce in Texas, or &s soon
thersafter as such xzotor fueli may be 2zubjeet to
b‘ing taxed . . !

*Seetion 2 {g) *The tex hereir imposad £hell be
posted separsatsly from the price of the motor
fuel, wherever 30ld in this “tate,'

*ipperently the statutory 1li~-n recited in -ection
7 of the wotor Fusl Tex .aw would De of no avall in
svent of default of tax payrent by the Bell (il and
Gas Compeny bsoceusse of the faeot that the refineries
ars located cuteide the ~tate of ‘exss.
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*The person in iexas purchasing motor fuel frecm
the ~eil Gi1 end CGas Coxpany's refineries in Cklashoxa,
accepting delivery at the refinery docks i Uklahoma,
a:d receivizg a masnifest oo form conforming to the
iexas requiremsnts covering the motor fuel purchasesd
from the Bell Cil and Uas Company, with tax paid at
the rats of four cents per gallon to the Bell Gil end
Ges Company on the motor fuel deliversd to such per-
son at the refinery docka in Cklahoma, the tax being
reported and faid by the Dell Uil end Gas Company to
the -tate of lexas, has not ¢ualified as a distridutor
and hae not given dbond or reported seles of motor fuel.

Jusstions:

"l, 1s the =ell Cil and Gas Compeny authorized to
collect the tax on motor fusl s0ld at Grandfield,
Cklahoma, and report the gales and pey the tax to the
Coxptroller of iaxas even thougt the Compary holds
zotor fual distridutor's permit to oprrate in iexas%

"£. Is the perscn maxing purcheses of motor fuel
from bell 41 and Gas Conpany at points &r Oklahoma
pernitted to transport the uotor fuel e purchased
into iexas without cualifying as & motor fuel distri-
butor and paying the tax direot to the itate of lsxas
when such motor fuel Las bsen scld, distributed, or
used by such purchasser?

"3. Does the Comptroller have authority to issue
a motor fuel 4distributor's permit to the Bell 08l epnd
Gas Compery whan this department has knewledge that
sales are made by zuch Company at a point, or points,
outeide the ctate of 1lexas?

"4. [Does the Comptroller, under authority of
Section 14 of the iotor Fuel Tex .Lct, have tle poweXr
to lssue regulstions restrioting zales coming under
tre purview of the -otor fuel iax law to those salen
scneunme ted v ithin the <tate af Texas:"

Cur research has developed no deoisions in this or other
Jurisdiotions bearing either dirsctly or by enalogy upon the
questions at issue hers, and we sre conseguently relegated to
a construction of the bare text of ths partinent portions of
iArticle 708ba, Verncn's .nnctated <ivil ltatutes, considered
ir oonnesotion witn ths factual bacxground of this controversy,
fully snd fairly stzted by you.

832



833

.don, “ec, i#. ~hepperd, page &

subdivisicns (e) and (B} of vection &, Article 704Bs,
Vernon's Annotated Clvil Statutes, hersinarter referred to as
the iotor susl Tax -aw of iexes, levies an sxclise tax of 4¢
oh sack gallon of motor fusl subject toc & "{irst sele” in lexss,
end causes the ssme 1o accrus as follows:

“{a)} Theare is hareby imposzed an occupation or
exoise tax of four (4) oceunts on eack gallon of motoer
fuel or fractional part thersof. The seid tax shall
acorus and be paid e hareinarter provided upcn the
Lirst sale in iexas,

*(b)] The tax shall accrue on the "irst sale sc
that a single tax only will be collected on the same
gallon of rotor fuel, it bdel intend=d to impote the
tax at its source in fexes, or s socn Ehsrnagftr a8
such motor fuel may be subjeol to belng taxed., LoO.per-
son, however, shall be rejuired to pay a tax on motor
fuel ipported isto this -tete in the tank of a motor
vehicle, connectad with and which feads the cardburetor
or substitute therefor, ip guantities of thirty (3)
gailons or leas when such motor fuel is aotually used
in saié¢ vehlcle, and is not extracted fror sald tark
for sale, distridution or use, . .*

Subdivieion (4) of tesotion 2 of the potor Fuel Tex Law
provides for reports and remittances of taxes sccruing under
the foregecing tex levy, as follows: ,

"{d) &wvery distributor making first sole of motor
fuel suaz2l)l pay to the state of Ilexas an oceupstion or
exciss tax egual to four (4) cents per gallon or
fraoticnal part thersof, 8o 80ld, distributed or used,
and sueh tax shall bde due and payadle at the office of
the Comptroller at iustin, lexss, on the 20th dsy of
each month, the sape to be based on such sales or use
zsde during the calendar month next preceding, and at
the sams time, suoh distributor shall make and deliver
to the Comptroller a resport properly sworn to snd
executed by suoh distridbutor or hls represantetive in
charge, oo suoh forms as the Comptreller shall preseribde,
wiioch, among other things, shall give the number of
callons of xotor fuel sold, distributed or uzed, intra-
state snd interstate, and exported during the preceding
oslender month, and the number cof gallong of motor
fuel used, distributed or lost by rire or otherwise
upon which ro tex is paid. Frovided also, that the
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sald report shall irclude the exmot quantity of erude
©il or petroleum products used cor ccneured during the
psTiod covered by the report in the manufacturing,
refining or processing of motor fuel."

Section 3 of tie ..ct requires “all distridutors of motor
fuel in thie State now engeged, or who desires to beecrne engsged
in the sale or use of :otor fuel upon which such tax is required
t0 be paid”™ to procure a motor fuel distridutor's perzit from
the Comptroller of rub.ic ad¢ounts, upon application therefor,
sooompanied by statutory surety bond in the amount and conditioned
28 reguired by -ection B of the Act, :

Seoticn 4 of the lotor Fuel Tax lew provides that "upon
reoaipt of the application and the bond hereinafter provided for,
the Comptroller shall iszus to avery distridutor a non-essigne-
adle consecutively numbered per=zit authorizing the first sals
ot zotor fusl or its substitute in t51s ctafeg {Coderacoring
ours) :

The Bell Cil and Ges Compeny has duly conplied with the
pernit and bond regulremant of the Act, and no guestion is zade
bers of 1ts authority, under the pormit lssued to it by the
Comptroller of Public .iocounts, to meke a “first ssle" of motor
fuel in Texes, as hereinafter defined, from its bulk plant in
%lohita County, Texes, and wake reports and remittencees of taxes
sceruing on such sales., But your first gquestion concerns ite-
selfl with ths suthority of the Pell (il and Gas Company, uander
s3id distridbutor's parmit, to report and pay taxes aceruing on
sales admittedly made Deyond the confines of the itate of Texes,

Ihe iegislature hes defined the terx "first sale,” as
usad in the adove quoted statutes, as follows:

"{d)} 'First iale' shsll mesn and include the first
Seale, dfztridution or use in this Stats of notor fuel
refined, blendsd, 1&Eortad av0, or in any other manner

preducsed in, acquired, poasssssd or DIroug nto this
state.* (Undersecoring ours)

The term "distributor”™ as used in the foregoing statutls,
iz defincd by sudbdivision (e} of Section 1 of the . otor Fuel
Tex iaw a8 follows:

*{e) *'Clstridutor® shall mean and include every
parson in this stote who refines, manufactures, pro-
duces, blends or compounds motor fuel, or in any other
ran:n+~r adgulres ar possessss zotar fuel snd makes first
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sals of the s2:e in this ¢tato; and it ehell also in-
g.ude evsry person ia v ate who shi t orts

or imports any rotor fue ‘
the rirut sale of sare In Chie utato.ﬂ Lnaerlcorlng curss

s have guotsd ksreinabove, in oxtansc, the controlling
portions of the iotor Fusl Tax isw in order tc batter direct
ycur attention to the continuous spnd consistent use of terms and
phrases designed to glve the iotor Fuel lax iaw, its operstion
and adxinistration, a uholly iotrastete effact and operation,
The phrases “ir this -tate,” “in iexas,” and cther expressions
of purely intraterritoriai erroet referring to “first sales™ of
mot:r ruct and doin; businezs as 3 "diatridutor” permeats the
+ntire agt.,

Lven without such a cleer .eyiszlative intent to confora
the cperation of the .otor uel Tex Law to the lizits of thils
State, such would be t:re effect, Dy cperstion of 1nw. Y |
stated at 39 4“. sur. B9:

"Territoriel Lxtent of Cparation.~=2 statute can
have no affect beyond the territcrial jurisdiotion of
t.e logislative suthority, except by comity. Thus
it is sesttled that e stgtute suthorizing the recovery
of a penslty, at the sult of e privete individusil,
kes o extraterritorial effs¢t and cennct be made ths
bania of & suit in another state, .zd 1n the abserece
of an exprees provision (or implicetion arising fronm
t.e torcs of a ztatute) to the contrary, it will da
presurad that the Legislature 4id not intapnd that the
a¢t should opercte beyond the territorial limits of its
Juristietion,

"k loesl acl cpurates only withir the partioular
part of the legislative jurisdiction to whioh it &s
epplicadle, And it hae Deen cdesrved that on act
dealins with the sale of intcxicating liguor operates
only in those portions of the =tsate iz which the szle
of lizuor is :ot prohibited by law.”

Bearing in mind the statutory defipiticn of "dietributor®
es one who, ageng other things, “imports any nmotor fuel inte
tris Ztate aréd nakes the first scle of saze in this [ tate," and
the statutory definition of °firet asle™ as =saning tie "first
asle, distridution or use in this -tate of motor fuel . . . im=-
ported into or in any cther ganner produced in, acquired, pos~-
sessed or brought into this iiate,” ard further mindful of tte
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clear legislative purpose to acorue a zctor fuel tax "upon the
tirst.sale in lexsa,” "it bveing intended to impose the tax at
its scurce in Texas, or as soon thareafter as such motor fuel
nsy bs sudbjeot to being taxed,™ can it de said that a sale and
delivery into ihe tank trucks of variocus dealors from Texas by
Bell Cil end Gas Compeny ot Grandrield end irdzore, Cklshoms,
constitutes said Bell Cil and Cas Company a "“distridutor” and
such sales "first sales,” all as defined abtove. &e think not.
It s the persons end declers who purchase this rotor fuel
from Bell Cil and Gas Company, import same into Texes in their
tank trucks, and pmake s "Iiret sale” in Texas, as defined, who
ares “distridbutors™ rather than the Pell Ci) and Gas Company,
Lencs, such persons and purchasers are perforce the astatutes
adove guoted, reqguired to obtain a distridbutor's permit and
fully comply with the atatutory formalities for msking "first
sales™ of motor fuel in this State and reporting and remjitting
taxes acoeruing thsreon,

At the time of the delivery and ssle of the motor fuel
at the two points umenticned in Cklaboma no tax has accrued and
yet the bell (il and Ges Company, acting purely ae¢ a volunteer
in the prenxises, anticlipates the possible acorual of such tax
in Texas by collecting in Oklahoma and remitting into fexas
such contexplated tax acerual., This antiocipatory scd extra-
tarritorial a¢tich is not contenpleted by anything which we can
rind ia the lotor Fuel Zax law, snd, if allowed to ecatinue,
wotld result in the anomalous situstion of a forelgn corpora-
tion or coxncern aoting as collector Tor the Ztates of Texas with-
out ssid ~tate having the benefit of a lien on its properties
in Gklshoms or a right to resort to statutory surety bend for
protection ¢f its revesuss., In this connection it behooves us
to say, however, thet tha record of Bell Uil and Ggs Company
is absolutely unimpeachadble regarding the report and remittances
of the itate's revenues in the past snd no critieism is here
intended for such cozpany. But other cosses xisht arise if this
prectice is eounteranced wherein the itate would not be dealt
with as fairly es they have bsen by Sell Uil and Gas Compeny,
under this mode of operstion.

The permit held by Eell Cil snd “as Company, under our
conatruotion of the sotor Fuel Tex iaw, covers mnd sutborizes
only sales of molor fuel from the bulk pleant in ¥ichite County,
Tezes, and does not, under any conception of the stetule govern-
ing its issuapoe and purpose, reach aoross the <ed hiver to
cover and protect seles of xmotor fuel wholly consummated within

ths Stats ci Okla&o . @@ therefore answer your first eud
second cuestions in the negative.,

836
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answering your third Guestion, we advise that you have
authority tc issue to Bell Cil end Gas Corpeny a motor fuel
distridbutor's permit, upon propsr applicetion therefor,
scocompaniod by surety bond conditioned ¢zd in the agount re-
guired dy statute, despite ths faot that it has besen brought
toyour knowledge that zaid cospeny 1: ssllins motor fusl beyond

- 18 L'} A P LJ L, B m el s mmmn s s | T .
the lizits of the ~tate of Texas, 1t 4is of no concern to this

State that business is conducted in othar states by a person,
firm, or corporation helding a motor fuel distridbutor's perwit
under the isxss xotcr Fuel lLaw, and such fect will not defeat
the right of bell Cil end Uas Compeny to 4o business in Texas,
upon complying with the statutes zoverning such business. ¢Of
course, this answer is limited #né conditioned by our answer
to the two foregoing questions,.

Your fourth cuestion turns upon your authoriby, a8
Comptroller of Publie icepunts, under Seotion 14 of the lotor
Fuel Tex law, to issue regulations resiricting =ales coming
under the purview of the iLotor fual Tax law to those sales
consumeeted within the itate of Texes., aid lection 14 provides:

"The Comptroller shall have the powar and it shall
be his duty from time to time, to adopt, publish and
enforce reascnable rules snd regulations not incon~
sistent herewith for the purpose of oarrying out the pro-
ziiions of this ict, iots 1933, 434 leg., p. 75, ch. 44,
4." g

If the above cuestion is intended to inzuire into your
authority, undsr the guoted rule-making power confarred upon
you, to promulgate and lgsus rules and regulstions pursuant to
end in conforzity with ocur holding herein in connection with
your first znd sescnd quaestions, then we advise that you un-
doubtedly have such power. i regulstion refusing to longer
recognize the practice of Bell Ci) and Gas Company, or other
distridbutors holding e psru:it in Texas, to ccllact, report and
rezit to you taxes on sales of zatar DAL ah Uy 1: ‘veyont uoe
11rivs of 1exes, end regquiring persons and dealers making such
purchases and iaporting the motor fuel into lexas fer a "firet
sale,” a& defin=d, to guelify in all respects as "distridutors,"
under the =otor Fuel Tax lew, would not dDe inconsistent with but
rather in striet conformity to tihe plain terms =nd requirsments
2f the sect,
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Trusting the ‘oregoing fully snswers your saveral
incuiries, we are

Yours very truly

ATTORNZY GENERAL OF TEXa3

By

rat k. I‘.tt"t, Jr
Asct - tant
PMN:N
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e Ak onq—

= ATOENFY GENERAT OF I'7xag
LR, [

APPROVED

OPINION
COMMITTER

oy [BET3

fi P ———
CRAIRMAR




