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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GErALD C. MANN
mm

Honorable Joe Bailey Humphreys
County Attorney
Houston County
Crooket}, Texas

Dear 8irt Opinion No. 0-218¢
Re: The commissionsrs™—e Houston
County has the ¢
eleotlon to detexmine whethsr Qr Aot
horses, mules, Jjadks, Jennets and cattle
ge_inNgeid county upon a
written pe tion of 3he required number
of froehplddyrs &s presoribed dy statute.

an gpinion of this department
ad hag been received,

We quote frox j h.g -llowl:
"Pleasd glve

question, Did\ the
8954 and Art,

apinion upon the following
egisle ur by virtue of Art,
{(xnown as the
Commissioner's Court

fhe wriller submits the following authority:
The Aot of X923 was almost identical with the

. 8004 except when the latter wes enact-
ature omitted Houston County from the
named oo Bties, Seotion 2 of the final title has
the effect of repealing all laws not included or
continued in force by express provision.

"Therefore, esonstruilng the two Aots together
it appears to the writer that Art, 8954 fails to
authorize the Commissioner's Court of sald county
to order suoh election and it is not suthorized
from any other legislation,®

MO COMMUNICATION IS TO BE CONASTRUED AS 4 NFPARTUMENTA] ABIuIAL fan Fed ADBDAUEN BY TUL ATPADNEY AEFUMESA] AS FIRET aCCrdTanT
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Section 23, Artiole 16 of the State Comstitution
provides that:

"The Leglislature may pass laws for the regula-
tion of live stock and the protection of stoock
ralsers 1n the stock ralsing portion of the State,
and exempt from the operation of such laws other
portions, sections, or counties; and shall have
power to pass generel and sjecial laws for the
inspection of cettle, stoock and hides and for the
regulation of brands; provided, that any local law
thus pa3ssed shall be submitted to the freeholders
of the section to Le affected thersby, and approved
by them, before it shall go into effeot.”

The corstitutional power of the Legislature extends
to the enactment of local op:ion laws prohibiting the running
at large of stoock., The Legislature has from time to time
pessed such laws and has authorized eleotlons td bts Ksld in
counties and sub-divieions thereof. The first law passed
authorized elections to pass on propositions prohlbiting small
livestock, hogs, sheep and goats from running at large. Later,
in 1899, the Legislature provided for elections as to the rum-
ning at large of horses, mules, jacks, Jennets and ocattle.
Texas Jurisprudence, Vol. 3%, page 351; Ex Parte Coden, 168
8., W. 539; Roberson vs. State, &3 S. W. 884; Bishop vs. State,
167 s. w, 363,

Upon written petition, the statuts provides for the
oalling of an election for the purpcse of enabling the frse-

¢ 8 n t tion wheth
QL8 ot L SOuPET 1B URon, FRgaPEgPoaLtien, dhother o

in certain designated counties the voters are given the right
to detarmine whether like permissions shall pertain to horses,
mules, Jacks, Jjennets and cattle. The requisite of the peti-
tion, the formalities to be cbserved in holding the sleotion
and the proclamation of the result, are embraced in the terms
of the statute.

Article 7235, Chapter &8, Title 124, Heviséd Civil
Statutes of Texas, 1911, authorized the Commissioners' Court
of the various counties namsd therein to order an eleotion
for the purpose of enadbling the free-holders of such ocunties
to determine whether horses, mulss, Jjacks, jennets and cattle
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should be permitted to run at large in said counties, This
statute wae eamended numerous times prior to the adoption of
the Revisged Civil Statutes in 1925 by the 39th Legislature,
Houston County was first included in an amendment pessed b
the 38th Legislature in 1923 as shown by House Bili No, 68y,
Chepter 98 of the General laws of =ald Legislature,

Senate Bill 84, Acts of the 39th Leglslature, 1920,
was & bill entitled "An Aot to Adopt and Establish the
Revised Civil Statutes of the State of Texas.," Seoction 1
of sald bill provides:

"Be it enaoted by the Legislature of the
State of Texsss That the followling titles, chap-
ters, subdivisions and artioles shall hereafter
constitute the Revised Clvil Statutes of the
State of Texa'o e« o o

Article 8954 of the adopted Revised Civil Statutes
of Texas providses for the holding of an elesotion for the pur-
pose of enabling the free-holders of ocertain counties or
subdiviasions %o pass upon the proposition whether horses,
mules, jacks, Jjennets and cattle ahall be permitted to run
at large. Artlicle 8955 of the adopted Revised Civil Sta~
tutes of Texas provides that:

"The Counties referred to in the preceding
Article aret . . . Houston ., . "

After earofullg axamining the snrolled bill (S. B.
Bill 84, Aots of the 39th Leg., 1925) adopting and estad-
lishing the Revised Civil Statutes of Texas, it is clearly
showh that Houstoa County was includsd among those countles
authorized to call an election for the purpose of onab11n§
the free-holdsrs of sald county to fass upon the proposition
whether horses, mules, jacks genne 8 and cattle shall be
poermitted to run at large. our ettention is called to
Senate Bill No., 382 Chagter 104, Aots of the 3I9th Legis-
lature, whioh was "kn Act to provide for the printing,

sale and distribution of the Revised Civil Stetutes of

1925, the Penal Code and Code of Criminal Procedure of

1925, as passed at the Regular Session of the J9th Legis-
lature;providing for the appointment of an experienced

and able lawyer and one asslatant to prepare tha Volumss
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for publication; providégf for full and acourste indexing
thareof providing for sslong of laws repealed by the
Regular Session of the 39%th Leglslature; providing for the
substitution of Articles of law amended, modified or re-~
enacted st the Regular Sesaion of the 39th lLegislature, in
lieu of suoh amended, modified or reenaoted artickes; pro-
viding for inserting therein of Acts fassod at th¢ Regular
Session of the 39th Leglislature, providing for proof read-
ing and correction of ttpographieal errors and lnacouracies
found in sald Revised Statutes and ocodes; providing for
compensation of supervisor and assistantl providing for
preservation of the plates with whleh said statutes and
codes are printed; provldinf for printing 8,000 coplies

of each of the Revised Civil Statutes; Ponai Code and

Code of Criminal Procedure; providing for the printing

of additional ¢opies when necessary; providing for an ap-
propriation and declaring an emsrgency."

Section & of the final title referred to in your
inquiry reeds as follows:

*Section 2, Repealing Clause, =-

*That all Civil Statutes of a general nature,
in force when the Revised Statutes take effect,
and which are not included herein, or which are
not hereby expressly continued in force, are
hereby repealed.”

The above quoted repea11n§ clause has agglioation
to all Civil Stetutes which were not ineluded in the adopted

Revised Civil Statutes or which were not expressli continued
in foroe when the Regised Statutes took effect. nd a3 adbove
indicated Houston County was included among those countlies
authorized to ocall an slsction for the purpose of enabling
the freepholders of said eounty to pass upon the proposition
of whether horses, etc. shall be permitted to run at large
and the above mentioned repealing clause doss repeal said
statutes as they apply to Houston County as set forth in the
adopted and established Revised Civil Statutes of the 8tate
of Texaes,

As it regardas the omission of enactments from the
Revised St:ztutes, ft is sxpressly provided "that all oivil
statutes of a general pature, ia force when the Revised
Statutes take effect, and whioch are not inoluded herein,

or whioh are not hereby sxpressly containsd in force are here-
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by repealed.” A similar provision 1s contained in the Acts

of 1925, adopting the Penal Code and the Code of Criminal
Procedure. Under these provisions, a gensral aot or saction
of an act omitted from the provision or code is repealed, as
is also any word or phrase that 1s purposely omitted unless

it is oontained in force or saved by some other provision,
Thus, an articles of the General 3tatutes contained in the
revision of 1911 is repealed by being omitted from the revision
of 1925, or being brought forward in a changed form. American
Indemnity Company vs. City of Austin, 848 S, W. 1019] Jennings
ve. Texas Farm Mortgage Company, 80 8, v. (24) 931; Southern
Sales and Finanoce Company vs. Watterson, 54 S. W. fza) 3313
Briggs vs, Buekner, 19 8. W. (24) 190; Taylor vs. State, 221
S. W. 611; Birow vs, Broyleas, 21 S. W, (24} 716.

Here we do not heve an omission of any word or
phrass of the adopted and sstablished Revised Civil Statutes
of Texas as adopted by the 3¢th Leglslature, but on the other
hand, have an omission of thé word "Houston® CQuntg by the
Legislature enacting these varlous amendments which are not
part of the adopted Revised Civil Statutes.,

We have been unsble tc find apy statute that repassls
the adopted Revized Civil 3tatutes of Texas which included
and applied to Houston County with reference to the above
mentioned matter. After considering the various amendments
whose captions give no notice of excluding Houston Countyj
but on the other hand, it is afparent thet it was the inten-
tion of the Legislaturs to include another county or countles

not theratofore ineluded in Article 59%4, when the various
anendmentas were enacted.

Therefore ou are respectfully adyised that 1t 1is
the opinion of th s'dggartgent that ghe EommlesionersP éourt
of Houston County has the authority to hold an eleotlon to
determine whether horses, mules, ete, shall be permitted to
run at large under the terms embraced in the statutes per-
taining to such election.

Trusting that the foregoling fully answers your in-
quiry, we are

Yours very truly
ATTORNEY SENTRAL OF TEXAS

-

detl Lttt .

By
Ardell Williams
Assigtant
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