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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
WANN
et Gems:
Hon. Gilbert Smith
gountycAttornoy
ones County
Anson, Texas (/ﬂ\
N
Dear 8ir: Opinion No. 0=
Re:! Application of Subd. 2 of
Art, 7047, R. $o the in-
dividual desoribed

Receipt 18 noknowlw
cent date requesting the gy
touoching the above mattey,
letter reads:

-304 o

Al s of tnie depart:ent
rst. peragraph of your

“There 1s some differency” of oplnion as
10 whether Subdivigion 2, \0of Article 7047, He-
vised Civil Statuten of Tedus, upplies to
Rayl ¢ R EE ) iravels about
a oounty .01 ng, Maps, fly sprays, eztraots,
pans and QWtenglls, patend medlcines and eto.”

travelsrs, drummers, or Salesmen making sales
or aolioiting trede for merchants engaged in
the sale of drugs or mediclnes by wholesale."

Under the Collina' cake, as well ag the case of
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Hon. Gllbert Smith, page 2

NEEDHAM v, STATE, 103 S.W., 857, there would seem to be
no doubt of the application of this statute to such sit-
uation insofar as the contraect between the traveling ven-
dor and his c¢ompany, and the method of sales by the ped-
dler, is concerned.

Presumably, you are concerned about the ques-
tion of whether the fact that the traveling person sells
not only patent medicines, but aleo soaps, fly sprays,
extracts, pans, utenalls, sto., would relieve the appli-
cation of the statute,

Our research revesls no case in Texas directly
resolving this question., The case of 3EED v. ST.TE, 155
S. Y. 524, however, involved faocts described as follows in
the court's statement of the case at pp. 524, 525

"Aippellant was sonvicted of the offense of
being a traveling person pursuing the ococupation
of selling patent and cther medicines,

"The evidence unguestionably shows that ap-
pellant had a two-horse hack on which was painted
*%atkins' Remedies'; that he traversed Coryell
County, selling these remedies and Watkins' splces,
eto.} that this was his regular occupation. Ap~-
pellant himself testified and ststed: ‘My name is
A. T. Shed., I am the defendant in this csse. I
understand what I am being tried for. I am prin-
cipally engaged in selling extracts, splces, flas-
vorings, soaps, perfumes and other toilet articles.
I am in the smployment of J. R. Watkins Wedlcal
Company, Winona, Minn., U. S. A. * = »

*Oross—examination of the witness A. T. Shed:
'] sell medicines, but I zell only conditionslly.
I spend nmore time talking up scaps, splces, eto.;
but at the same time I talk up the medlcines too
and offer them for sale in the way I have told you."

In affirming the judgment of conviction, the
oourt took no cognizance of the facts as shown pertalning
to the sale of products other than patent medicines, and
sald at page 526 of the opinion:

*In 8o fer as appellant is concerned he
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Hon. Gilbert Smith, page S

had established and was ocarrying on a certain
line of business wholly within the state, and
such a clase of business and ocoupation cen be
raeagulated by the state, for the zreat welght

of authority Supports the right to tax peddlers
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produots of residents and non-residents = » »

®apnellant was belng prosesuted for pur-
suing a given ocoupation -~ that of peddling
patent and othex medicines., 4ind esch sale
wonld have a tendsncy to prove that he wsas so
engaged, and the court 4id not err ia permit.
ting svidence to ve adduced of ladividual sales.”

There {s the same implicstion 11 the case of
FPICPLES v, STATR, 152 8.9. 168, froa which we quote as
followsay

® x a2 2 . after the expirstion of his

license the testimony would ashLow thet in travel-
ing he only sold peppers, Bpices, soepn, and
flavorings, at the same time sdvertising the
renedlos, but would not sell the same from the
wagon. Withont sone evidence thet he scld these

~ ramedles whlle acting as a traveling salesmasn,
the judgment cannot ve sustained. It is evident
that after the expiration of his license he con-
tinued to 4drive sbout the country ian the Watkins
wagon, but there 1a no evidenca that he aade a
sale of any character of medicine, and under
these aircumstences the verdliot of the Jury was
unauthorized, = + « *

The proposition is eamtirely scund, in our opin-
fion, that a person who is & travelling vendor of patent
mcdieinas is liadble for the occeupsation tax ixposed by Ar-
ticle 7047, Subdivision &, supra, nctwithstanding he nay
2180 sell other products in connset’on therewlth, Such
1; sonsonant with the statute itsaslf, and with tkLe cases
oited.

accordingly, you are respectfully advised that
in our opinion the individual descrided in your inquiry,
1e subject to the occupation tax lmposed by Subdivision
£ of Article 7047, supra.
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Trusting that we have satisfactorily answer-
ed your inquiry, we remain

Yours very tmly

ATTORNEY GENERAL OF TEXAS

37:;2 100 GZé;ﬁgaaz,ﬂngE¢,f>
‘ Z2ol1ie’ C. Steakl

Agslestant
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