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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GanALb C. MANN
ATTORMEY GENERAL

Tonoratle A. J. Luckett
County Attorney

Cormal County

¥ew Braunfels, Texas

Tear Sir:
Your letter of Apr 40, requestiny/an bpin-
ion of this department con 7 lowing inquiries:
"1, In & oxrimins vheye Defendant

by predecessor
tearnedt and

g se tried or settled and final judg-
rent\tal aring term of present Distriet Clerk?
3891 (Rev. Civ. Stat,) apply to fees
tzarncd?!, a8 wall as fees *due' and fees faccrued',
and are said fess payable to Distriot Clerk who
hasg tearned! same?"

Teos to district olerks for recording sheriffts
accounts shall be pald mt the end of tha term of court in
which tie service was rendered; feos payable for making
transcripts on change of venue and on appeal shall be pald
as soon us the service ls performed; and such fees mentioned,
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inclinding the fees for enteripg Judament in habeas corrpus
cuscs are not contizgent vpon showing the casze is finally
éisnoszd of. rticles 10~G 570 and 1032 &, Vernon's Anno-
tated Cofe of Crimipal P;ochu*a- mel ormick v. Cheppard

{(Com. £1p.) 88 S. v, (24} .213. In the sbove instances,
such feces would Do considersd naarned™ when the servicesn
viers perforzed.

Article 1028, Vernon's Code of Criminal Procedure,
Title 15, authoriczes the district clerk to recelve eight or
ten dcllers according to the number of preceding presidential
votes ¢aoob in the county, whether three thousand or over or
less than three thousand, for each felony cass, murder ex-
capted, firally cisposed of without trial or disnissed, or
tried by jury, whether the defendant be accuitted or convict-
el . .

with reference to the above fee under Article

1026, supra, thiz statute was construed 1n an oplnion ren-
dered Japuary 21, 1913, found in Volume 27, page 171, of
apuroved apinions of tﬁis departient, written by the late
.Caief Justice C. ¥. Cureton, who was then First Office
Assistant to the 3ttorney General, in which it was held
that such fee was in the nature of a trial fee and 1s pay-
_ able to thae clerk in office at the time the case is tried.
this construction of the statute hag been consisteatly fol-
- 1owed and such fee is not considered "earned™ until the
casa is finally disposed of.

2uch fees pnot considered earned until the case
is finzlly disposed of, the district clerk in office at
the {iue the case 1s disposed of makes the collection and
reports same in his fiscel roport as earned fees rather
tkan his predecessor.

Article 1087, Vernon's Annotated COde of Criminal
Trocedure, provides:

*In all ceses where & &defendant ig indict-
ed for & felony but under the indictment he may
ba convicted of a misdemeanor or & felony, and
the punlishrent vhich may be assessed is a fine,
jail sentence or both suchk fine and imprison-~
-enyg in jall, the State shall yray no fees to anr

: ﬂf¢*yer, excert where tha €efendant is indicted
or the offenszo of curder, until the case has
bcch finally disposed of 1n the trial court.
Provided the provisions of this Article shall
not be construed as affecting in any way the pro-
vizions of 4rticle 1019, Code of (riminal Pro-
cedure, a8 amonded by Chapter 205, Cenersl laws,
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Tesuler Zezsion, Torty-second Lezlslature; pro~-
vided this shall not apply to exaxining trial
fees 1o County Attorneys and/or Criminal Dis-
triet sttorneys.t

Article 3892 of Vernoa's Annoteted Civil Stat-
utes providss:

~Any officar mentioned in this Chapter vho
does not collect the raximus ecrount of his fees
for any fiscal year and who rerorts delinquent
feces for that year, shall be entltled to retain,
wien collscted, such part of such dslincuent
fees ¢s is sufficient to comrlete the maxirmum
cocrensation euthorized by Articles 3863, 3I283-4,
and U286 for the year in which delinquent fees
were chargsd, and also retain the amount of ex~
¢ess fees authorized by law, and the remainder
of the delinguent fees for that flscal year shall
bs pald as hereln provided for when collected;
rrovided, the provisions of this Article shall
not apply to any officer after one ycer from the
datc he ceasss to hold tke office to which any
dalinguent fee is due, and in the event the of-
ficer sarning the fees that are delinquent has
nct collected the game within twelve months after
ke ceasen to hold the office, tho amount of fees
collected shall be paid into the county treasury.
Trovided, however, that nothing in this Act pre-
c¢ludes the cayment of ex-officlo fees in accord-
ance with Title €l of the Ravizsed Civil Statutes
of Texas, 1625, as part of the marximux compensaw
tion. Provided, that any change made in this
Article by this Act shall not apply to fees heree
tofore earned.” ' '

Article 3891, Vernon's Annotated Civil statutes,
in part, provides:

. ¢ « A1l foes due and not collected, as
shoun in the report required by Article 3897,
chall bte collemted by the officer to whose of=-
fice the If2s accrued and ghall be dispozed of
oy sald officer in accordance with the provi-

Fq

sicne of this J“‘actp e o o7

' By the plain provisions of Article 1027, supra,
reading "the state shall pay no fees to eny officerv, this
inciluGes the district clerk. Similar language is to be
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fournd in Article 1019, dcta 1931, Porty-seccnd egidlature,
Chapter 5. :

Ansvering your gusstions in the ordor r*n~nvhpd
it is the opinicn of this departizeni;

l. In crimirnal cases, the fees of the dlstrict
clerk are considersd earneéd when the servics for which sace
ars suthorized to be charged, is performed. The eight or
ten dollar fee prescribed in Article 1026, Vernon's Ccde of
Criminal} Trocedura, however, is not CC?S:CVﬁdd arned until
thke case is finally disposed of.

2. The provisions of Article 1027, Vernon's Anno= -
tated Code of Crimin&l rrocedure, &pply to the district
clerk.

9. In civil cases flled during the term of a past
district clark, it is possidble for both the incucbent and
the past distrliot clexrk to have “earned" fees taxed therein
a3 costs,., Articls Z£91; Vernonts Clilvll Stetutes, epplies
&5 to those Tees earned and collected as well as tc all fdes
due and uncollccted. All fees charged in civil cases dus
end uncollected shall be collectsd by the incumbent of the
office rather than his predecesgor with Article 3852, Ver-
ron's Civil Statutes, aprlicable to the delinquent rees of
his predecessor in office.

Yours very truly

 ATTORNRY GZITRAL OF TEXAS
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