OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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5
GInALD C. MANN
ATTORKEY GENERAL

Dear ir. Srodys Opint

This will scinowlalgd xoocaipt of your lester of
date April 8, 10M0, @& D ¥ :ﬁgam from thiae

'A S bRr 3 oA L : TN 134 ") g W‘d w f*l‘ ar
flication for 4 Eorfris X jank chertor unflor Chapter ¢
of tho bankirg Ac
volunt disolobad bhe preposod plan of oparation un-

o ‘ felloway
bad: proposcs to issue invectmont cortifi-
] oat rplve conthly installeonte, or loss,
] ths irnstalleonts * aqual to thoe faeo valus
ef the oartificatas, s certifiestas maturing

. aple thirty-six sonthe from date. The esr-
tificate 1B _t4 boar interost frewm the date of full paymant
(tsolvo months unless accaleratad) at tlie rate of 37 per
anmim. To avidence the purelase jice of thae certificate
tiio investor sxocutaes o noto of e face value o@wl to the
‘ face valuz of thoe investment certificato, and abls in
tan or tyalve oqual ponthly installwente, be r intore
28t froo seturity, ani containing the usual ageoleration
and attornoyts £oss clausss. It is tc bo notod that undor
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the provisions ol the cortificate it ig to bear inter-
amd ast from tho date whon fully peid, rather than twelve
sovra wonths from dats, and honoe if the note is aceolorated
and collectod tho bank is obligated to pay interest
from tho date of full peyment.

*Tho Certificate, howaver, contains a on
that in ovent the investor eleocts to withdraw invest-
went prior to the mmturity of the certificste that hig in-
vostzont will be subjoct to discount according to a table
of withdrawal values which is incorporated in the fase of
tho cortificate. VWhile the axact amount of thoe discommt
has not yot boon fixed it xay be illustratad by tho fol-
lowings

*If the cortificato is for §120,00 and is with-
dravn at tho end of the first year it will be subjeet to
a discount of 420,00, and if withdrawn at the end of the
sacond year tha discount will be §12.00.

*Tho bank also contemplates mking loans and ro-
rsn to chargo intarost at the rate of 64 snmmm to he
eductod in advancs froc ths fasa of tho » togother
with $1,00 por $50.00 for inveatigation fea. 1In ¢ 12
ion with tho loan, and, at least, as a ususl requirement,
the bank oxpacts to require the horrower to purchase an
investoont certificate such &5 above desoridod for an
apount equal t¢ 31204 of the axount of his loan mote, the
eertificate 1o beo pledproed to sesura tha paymsnt of the
loan.

"R s the plan, when put into operation, will
oporate as followsy Tho borrover decidos to obtain a loan
for approximatoly $106.00. He executos a note for £100.00

abfo one year after dato, boaring intorost from smtur-

ty at a logal rate. From the proceslis of the loan $4,00
is doductad as intorost and §2.00 as investigation fes,
the borrowgr receiving $902.00 eash. Simitanoously with
the exocution of tho loan note, ss abovd describad, ths
borrovor purchases an investment certifieate for $120,00
on thiz plan above outlined oxascuting a note for thoe pur- .
chasy price of the certificate in tho sum of £120.60, and
payable in twelve monthly installments of £10,00 cach.
This note contalns an acesleration clause and attorney's
faos clause. The cartificato, as thus parchasod, is pledged
with the bank as socurity for its loan.
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®If tho borrovor jays sach imstallmomt on the
certificate as provided, ho will, at the emd of thoe year,
hoave paid in $120,.0¢., This, however, doos not constitute
jayoent of the debt arising out of the loan. Tho borrower
is not required to sancol tho cartificate at the vithirew-
al value, nawdly, $1006,00. Instoad ho zay raise $100.00
frox sone other socureso and pay his indsbtodness, ro
the eertificato as an inveatsant, and the investment will
start to boar interost at tho rate of 3f por ammm. If,
on the othor hand, the borrower is unable to pay his dodbt
from othor sourcas and defaulits, the bank has the t
urdler tho contract, to surrexnder ths cortificate st its
withdraval wvaluo, nawely, ¢100.,00. If, this ocouras, the
bank will have rocoived, in oxcass of tho monay loaned,
tho sux of §28,00, boing $8,00 deducted frow the losn and
$£20.00 discount on tho certificate of investmont.

. %In comsidering those instruments and the plan
of oporaticn tho propopants of the hank insist that the
loan as ovidoncod by tho mote, on one hand, axl the
chage of the csrtificatc and the mn‘ua‘a 1teelf on
tho othér Land, are entirely separats and distinet trans-
actions, not to ho construsd as one contract. mw‘gdn
out with considarable forea that there s no legal
tion cn the part of the borrewer to cancael eunt his cer -
cato at tho maturity of the note, that the dorrewer, if he
can raise the amount of his 4edt from other sources, has
tha lagal right to E off tha dabt at mmturity of the
note, and that he w pay oxactly the imterast whioch 1g
sontexplatad under the wovisiums of Seotionm 1, Article
ing the éasa, the intarost charged is logal. They fur~
ther take the position that if the borrower, at his own
aloction, ghould docide that it fa to his bhost indorsst
to withiraw the invesiment at tho withdrawal wvalus and
Pay his dedt, that such is not o watter of intercat to
thias Dopartmwont or a violation of any laws furthar, that
if tha borrowoer fails to pay the dadi, that the corpora-
tion is within its lagal rights in a ing the certifi.
cate at tha withdrawal value o the T

"On the othor band, thoss instruments may
poasidbly be construod as onas imtmmt. The comrts
wight take the pesition that all censtitute z single
contract under which tho borrowar cbtains $02.00 cash
and pays bagk $25.00 for the use of the momoy, for an
affoctive period of six minths. Under such a copmtrnct-
iom it is possible that the courts vill Lold that this



e

Eomorable Loz Sraldy - Pago 4

contract providos for interest at the rate of from
alxty tc oighty por cenmt por annam.

% rogpectfully submit to you for decision
the following quostionss

%1, Doos the plan of opsration, as outlined
sbovo, viclate tho law of this state relative teo umory?

®2, Doos the plan, as outlimed sbhove, coms
within tbho corporate power of a Morris Flan Bank,
ired under Titls ¢ of tho Banking Act of this Statey

w3, 18 a dorris Flan Bank suthorixed to in-
gsert in its cortificats of investyant a meovigion te
the effact that the certificate will ho discoumted Ho-
low the awmount paid im, if wvithdrasn pior to maturity?

%4, Is o Morris Plan Rank suthorized to in-
sort in its certificate of indedtednoss a provision
thot in event of application of the certificate to the
indsbtoedness due the bank, wrior to the maturity of the
gertificate of indobtednoss, the bamk may diseommt the
certificato of indabtodness and oreadit to its dedt an
ampunt leoss than the full apount paid in on the cortifi-
cate of indebtednese by the borrowsr?

s, 1s the ocertificate as doscrided sbove a
oort :.ﬁaata ef indohtadnoss or o eartificate of lmvrest-
wont

1. the plan of operatiom, as cutlined in your let-
ter, doos comatitnto a viclatiom of the usury lsws of
this State.

Section 1 of Articlac S48 of the Reviaed Civil
Statutes, rognlating borris Plan bamks, preovidast

*To landi money and to dodunot inter-
ent thorefor in advance at & rate net $0
ameoad six por cemt por avmmz, and 4in ade
diticn to require and reteive uniform
wvaekly or womtlily ivstallments on its
cortificaton of indebtodnoss purchasod
by the borrower similtanconsly with the
said loan transgotion, or otherwiss, and

odged with tho mgmam as seourity
or the said loan, with or without an
sllowanse of interest on such installwants.®
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This statutc contemplatos, and your statowment

of the proposed plan contamplates, a duzl transaction
in the maltor of making o 1oan by thoe bank to & customar.
Toat is, the oustomor will axecuts to the banik his pron-
issory note, boaring intorest not to axcgod 6% axmm
for the amount of tho loan. 1t likewiso ie pon%ted
that the bank will issus, or has igsued, to the ecustomer
its cartificato of indebtoadnoss in an amount at least
agual to tho amount of the loan, for which the customar

oen 0 pay in undforn weoikly or pontily installmonts,

th or withont an allowance of interest, the certificatas
to be pledgod for the socurity of the custoper's loan in-
debtodnogs. Thoe statuto and the plen likewise further
nacossarily contamplate thgt unless tho customsr volun-
tarily aasents to the application of his cortificate of
indebtednoss to his loan indebiadness, upon ite matmrity,
the dDank will have, and may oxereise lte right of off-
sets. This is tho legal offect of the ocontract of the

in the twe transactions, evon though thoy be

roated as scparate transactions. What the law
Mmthotmetthamtraetisasmchar-t the
contract as though it had beon sxprossly vritten therein.
The application, therafore, of the customarts certificate
of indebtsdnoss eradit is an agreosd mothod of payment of
his loan indabtodnoss in c¢aso of dofauli.,

Now, the vioa of uswry in a transaction doos
not depend upon axpross unconditional agreoment of the
borrower to pay interest in axcoas of the laswxful rate,
it may bde shown by n ceollateral agreommnt, such as ons
for nceslaration of the mrincipal. It is woll settled
that where, by roason of an agroed accaleration for do-
fault, an uniavful intorest upou the sum loaned will be
recuired, the traneection is usurious, notwithgtonding
the fact if tho borrower had in all respocts performed
ho would not have paid uswry. Gog Touple Trust Co. ot
al ve. Haney ot ux, 3103 5. u. (2) 1098, 107 8. ¥. (2)
388 .

The plan wo are considering does not involve
any question of acealeration, but the mincipie imvolved
in the accoloration ¢tnsos applies hare with 1 foroee
baecanss for the customer's ault in the paymomt of his
loan indobtodnoss ue is penalized in tho amount of the
discount of Lis cortificate of indshiedvess credit,
which, togatiior with the interest as such chorgod upon
the ican, far omcasads the pormitted rate, for vhich
rasgon tho transacoticn proposed by your :lnwimrs is
aandons .
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2., What we have said in answer to your

question No, 1, in effsct, answers your question XNo.
2, Ulbvicusly, the Legislature never intended to con-
fer uiwn such corporations ihe powor toe violate the
Constitution with roespect te usury, as wouldi be the
, rosult if the corporates power onbraced ths right to

discount its cortificatos of indebtodness for money
actually received. What wo have hero sald alse answers
your fourth questlion.

- 8. &2 aroe inclined to tho viovw that the terms
fcortificatas of indodhtedness®, found in Section 1 of

Ariicle 548, ani “certificatos of investment®, found in
section 2 of the Article, mean oune and the am thing.
it will be cbsersod that Bection 1, in authorizing the
chage of a cortificate of Mebtad.msa » in connect-~
on with a loan, does not regquirs that the sams bBe pur-
chasad simultanocously with the loan transaction. The

eglelatura, in order to mmike clear this point, 1y
includsd tho gemeral power to sel)l (and to igsus) ite
certificates of investweni, withoutl rospect to a loan.

» Soortiticatos of investmont“, as a

¢lass of saomd.ties. is mantionad only in sudbdivision 2
cf Articlo $45 in connection with anthority to sell or
negotiatd bonds, notes and choses in action for the
zont of conay, tbhus indicating possibly a broader inton-
H ticn than to confer ths were power to issue certificatoes

of investnont, dbut the mors gonoral power to deal im such
certificatos as tha bank ray doal im bonds, notes and
choges in aotion.

At all svents, any attompt to differentiate be-
traan *cortificatos of indobtedness" ani %certificatos
: of investwmant' ic purely acadomic in the light of what
1 wo hkave alroady said in angwer to guostioms I and 2, so
that, wo nacd not to answor questions 3, 4 and &,

It will bo borme in wmind that the spondment to
Article 545 by the 4ath Logislaturs did not b~
&ivigion 1 of the Article, but 4id add to subdivision 2
as the boginning thoreof tho new power "lLo rogolive money
on time dopesits,.,® Certainly, tho Lagisiature d1d not
contonplate thst a certificate of tion de it could de
discountad as a eorporata fumetion, and with equal cer-
tainty, w2 think, the Logislature did not contonplate




Honorable Lee Brady - Page 7

that the bank's coertificate of imdabtednsss, which in
its natura 1g vary mnch akim to a sartificsts of do-
posit, could bo discounted in the manmer comsemplated
by tuo propozad incorporators.

In the vies we have takom of this situation
it 1s imxoterial whethoer the loan per and the iseu-
ance and sale of the cartificate indebtodnoas be
considsrasd as separate transactions, as they may de
under tha autbhorities, or as one, ths result is the

Trusting this will have answered your gueos—
tions satisfactorily, wo are y ™
Yery truly yours
ATTORNEY GINBRAL OF TIXAS
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