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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN .

GERALD C. MANN
ATTORNKY GENERAL

' game, ¥ish & Oyster Commission
‘Austin, Texuns

q«ntlimon: | Lttontion: Hon, A. 2

g opinion of this
mission to isasue a
of mndshell in

1940, with snolosures, reqy ;

partment as to the authority ¢
permit to an 1nd111dnnl pr ¢

m‘“ m’-

sorparation, dated January ¢ 1934.
rfsighed Bo the Southesn Alkali corporatio
provi for\thel sale o twdmillion tons of mudshell, ssid
amount being an estizmate ak of\1934 of the total amount of
mudshell in Nueces Bay. It /is dpparent from your correspond-
: an- difoussions with .you that it was the
undogkt _ he farties to contract for the sale
o1 " amo of muishell in Nueces Bay (estimated
1g) whatsver the true total amount might bde.
{ginal contruct and existing relatiens Ve-
nmiasidn and assignee of the Southern Kineral
hieh/parties are carrying out the terms and
» oontract at the present time), may the
a permit to an individual to remove mudshall

We set out below the pertinent statutes involved:
warsicle 40853, Anyone desiring to purchase

any of the marl and ssnd of comsercial value end .
an; of the gravel, shells or mudshell included
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within the provisions of this chapter, or other-
wise qparate in any of the waters or upon any is-
land, reef, bar, lake, bay, river, areek or bayon
ingluded in this shapter, shall Tirst make written
appligation thersefor to the Comnissicner desig-
sating the limits of the territory in which suoch
on desires to operate. 1f the Commissioner
s satisfisd that the taking, carrying away or
disturding of the marl, gravel, sand, shells or
mudshell in the designated terxritory would not
damage or injuriously affect any oysters, oyster
beds, fish inhabiting waters thsreof or adjacent
thereto and that such operation would not damage
or injuriously affeot any island,reef, bar, chan-
- asl, river, creek or daycu used for frequent or
osgasional nuvigation, nor change or otherwise
injuricusly affect any ourrent that would affect
navigation, he may issue a permit to sueh person
after such applioant shall have complied with
all requirements presoribed by said Commissione
s, The perait shall authorize the applicant to
take, ocarry a or otherwise operate within the
linits of such territory as may be designated
therein, and for snch substance or purpose only
a8 may be narmed ‘in the permit and upon ths terms
and conditions of the permit. Ko permit shall
te assignadles, and a failure or refusal of the
holder to comply with the terms and conditions
of such permit shall operate as an immediate ter-
aination and revoocation of sll rights conferred
therein or claimed thereunder. XNo speocial pri-
vilege or exciusive right shall be granted to
any person, assoclatien of persons, corporete
or otherwise, to take or earry away any of such
products from any territory or to otherwiss oper-
ate in or upon any island, resf, bay, lake, river,
sxreek, or daypou Inoluded in this chapter.*

“Asrticle 40534. The Game, Fish and QOysterx
Commisgsicner Dy and with the approval of the
Sovernor, may sell the marl, gravel, sand, shell
or mnudshell inoluded within this Aot, apon such
terxs and conditions as he may deem propsr, bdbat
for not less than four (4¢} cents per ton, and
p:rnpnt therefor shall bde made to said Commis-
sloner. .« « " :

- Articles 408535 and 40534 deal with the same gen-
. aral subjeot, the purchasze and sale of sand, gravel, shell
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and.mnﬂshell and consequently they must be construed in
natoria. 39 Tex., Jur. 853. This conclusion is stTengen-
Yy looking to the legislative history of these enactments,

,5; originally enagted they were hoth contained in Chapter

68, -Aets 1911, Thirty-second Legislature, page 118, Seotion

8 of that Aot represents the present Article 4053, and Sec-
tion 6 repressents the progenitor of present Artiole 40834, .

At the First Called Seasioa of the Thirty-second leglisleture
in 1911, Section 6 of the original Act (Chapter 68) was smend-
ed to chansc the sales price of gravel and shells to not less
than ten ¢ents per oubic yard to not less than four'ccnts rer
ton, and othsr minor changes.

In 1919 the 3econd Called Session of the “hirty-
sixth Luginlatuxo shacted . Senate Rill 114 which was Chapter
74, Acts 1919, First and Second Called Sessions, page 215,
Sections 5 and & of which read as follows:

Sec. 5. Anyone desiring to purchase any
of the marl and sand of commercial valus and
any of ths gravel, shells or mudshell included
within the provision of this Aet, or otherwise
operats in any of the waters or upon any islaand,
resf, bar, lake, bay, river, ereek or bdayou, 1n-
eluded in this Act, shall first make written
application thersfor to the Game, Fish and QOyster
Commissioner designating the 11n1ta of the ter-
ritory in which muoh person desires to opesrate.
It the Gawme, Fish and Oyater Commiasioner is
satisfied the taking, carrying away or disturb-
ing of the marl, gravel, sand, shells or aud-
shell, in the designated torritory would not
dnnago or injuriously affect any oysters, oyster
beds, fish inhabiting waters thereof or adja-
oeat thereto and that such operation would not
damage or injuriously affect any island, reef,
bar, channel, river, e¢reek or bayoun used for
frequeat or cecasional navigation nor change
or otherwise injuriously affect any current that
would affeot navigation, he may 1assue a psrmit
to such person after such applicant shall have
complied with all regulations and requiremants
preseribed by sald Ccommissioner. The permit
shall authorize the applicant to take, carry
away, or otherwise operats within the limits of
such territory as may be designated therein, and
fo¥ such substancs or purpose only as may be
named in the permit and upon the terms and con-
ditione therein. XNo permit shall be assignable,
and a fallure to, or refusal of the holder to
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comply with the terms and conditions of ths per-
mit shall opaerate aa an immsdiate termination
and revocation of all rights conferzed therein
or claizmed thereunder. Ho apecial privilege or
exclasive right shall be granted to any person,
agsociation of persons, corperats or otherwise,
t© take Or ocarry away any marl, gravel, sand,
shell or mndehell from sny territory or to other-

- wise opsrate ia or upon any island, reaf, day,
lake, river, creei, bayou, or bay fneluded 1n
this Act,

*Se¢. 6. The Qame, ¥ish and Oyster Commis-
sioner, by sand with the approval of the Governor,
mAy sell the marl, gravel, sand,shells, or mud=-
gholl, included within this Act, upon such terms
and conditions as he may deem praper, but for
not leaa than four oents per ton, and paymsnt .
thersof shall be made to saild Comaissioner. The
proceeds arising from such sale shall bs trans-
mitted to the State Treasurer and be oredited
to the genersl fund of tha State and may de ex-
pended by the aanid Commissioner upon itemized.

sgoounts sworn to by those performing the ser- -
vice or furnishing the matarial, and approved
by said Commissioner. Yhe said account shall
be filed with the Comptroller of Public Accounts,
and he shall draw a warrant thartfor apon the
State Treasurer.,”

Note that the language ia almost identical to
that contained in the present Articles 4053 and 40534
oxtept for minor changes that the codifiers of 1925 made,
and as amended dy Chapter 193, Acts 19ES, Thirty-ninth
Legislature, page 432,changing the fund in&o-whioh pro=-
teeds arising from tho sales of marl, gravel, sand, shell
% and mudshell should be placed.
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Artioles 4053 and 40534 muat, thersfore, be con-
strued together and if possible harmonized as one enact-
ment. This was just as true in 1934 as at the present time
and these articles- ipse.Zaﬁioahﬁnnno part and parcel of
the contractsupon ita exedution, The last sentense of Ar-
ticle 40853 which has added significance because it has been
tisd together with Article 40434, orlginatod in 1911, 1is
Yepeated tor omphauia:

srmaa

ST MR

®e « « HO spooial privilege or exclusive
right shall be granted to any person, associn-
tion of persons, corporates or othaxwiso, to take
Or oarry away any of such products from any ter-
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xitory or to otherwise epdratt in or apon any
island, resf, day, lske, river, creek, or dayou
inoludad in this chapter.”

- Article 4053 was a part of the contraet as ex-
NN ocut.od in 1934. Rogardless of the amount of mudshell then
thought to exist or now found to be existing in Nueces Bay,
"+ the Commiesion eould not by contreot, permit or otherwise

. o grant an "exclusive right” to such mudshell.

: Conseqguently, it 13 the opinion of this depart-
ment and you ars respsotfully advised that. the Came, Fish
and Oyster Commission is not prohibited by virtue of a
previcus contract it entared inte in 1934 for the sale of
' . mudshell in Nueoces Bay, from now granting the right to
L another company orx individual to take mudshell from a
portion of the same bay. The Commission may in its ad-
S0 ministrative discretion grant such permit upon proper ap-
.+ »-. plication being mads in agcordance with Artiole 4053, Re-
s vissd Civil Statutes of 1983, .

Innnnch as your’ hquiry has ulrona:r bun an~

- swerea we £ind {£:annecessary to pass upon the present
status of the contract executed in 1934, However, in
passing we call your attention. to that portion of Artiou
4053 which provides that *no permit shall bve assignadle”
in view of the attempted assignment of thc contraot to
the Emutharn Alkall Corporatiocn.

VYery truly yours
ATTOKHEY GENERAL OF TEXAS

APPROVEDAPR 25, 1940 % = 6 e

waltor .
' Assistant

ATTORNEY .GENERAL OF TEXAS

JDS1IN ; ANSS D. \,amullen

APPROVED

OPI{NION
COMMITTEE

ov f3CI72

CHAIRMAN




