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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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GERALD €. MANN
TTORNEY GENTRAL
Honorable J. P. Bryan
County attornsy
Brazoris County
Angleton, Texas
Dear Sin Opinion Ko. :
Ke: Resistifg an arrest\.mde
without warfsat; provedure

by you in your recent letter se our opinion as to whether
a parson might be properly chefged with the offense of "resiat-
ing arrest” under a given umtate of Ta¢ta,. ¥e quote a portion
of your letter:

"A £ight yroks out in oe hall at
Pearland, in this Couaty, = a dsputy
sherifr) ned and arrested one of the

parties a party out of the hall

uaber of other people,
who rpowered Him aljiowed the prisoner
soape. The prlacfier droke loose and ran,
ed Dy the officer not to
t8 to know whethsr he
ced file gﬁ\thin asn for resisting arrest,”
8 O

{Parenthesle é:z.)
“ . AR N )

-, artieke 339 of the Penal Cofie of Texas, 1925, reads
as rolldwg:‘» e
GIt,aﬂf erson ahall wilfully o e Or
resist an o ey executing or attemp [
to execute any lawful warrant for ths arrest
of another person in a misdemeanor ¢ase, or
in arresting or attempt to arrest r=

8008 W ut 8 warr vhers o w au r-
{zes or reguires tif Te&8L GO D& Tede wWith-
out a warrent, he lﬁiif be Tined NOL Less
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than twenty-five nor more than five hundred
dollars, and if arams be usged, be fined not

less than Tifty nor more than one thousand

dollars.” (Underscoring ours.)

The adbove statute contains two elauses, one for-
bidding any person to oppose or resist an officer in execut-
ing or atteapting to execute & lawful warrant for the arrest
of "enother person;" the other makes it a misdsmeanor to
wilfulily oppose or resist an officer in arresting or attempt-
ing to arrest “any peraon®™ without a warrant where the law
suthorizes or requires the arrest to be made without a war-
rant, and the latter phase applies where such arrest is either
for a felony or alsdensanor. See Jeotion 914, Braneh snn, P.
C. p. 509,

Article 341 of the Penal Code defines an offense of
the accused resisting arrest based on a legal warrant, bdut
the only penal provision condemning one resisting arrest
without warrant 1a contained in irticle 53¢, supra. That a
prosecution would lie in a proper oase under sach Artiole
339, even when the officer is opposed or resisted by the ac-
eused rather than some "otbey person®™ is disclosed by a careful
reading of the ocases of roodward v. State, 98 Tex. Cr. R. 4182,
128 5. w. 271; Harless v. 3tate, 53 Tex. Cr., R, 319, 109 S. ¥.
934 and Lee v. State, 45 Tex. Cr. R. 0‘. 74 S. ¥, 88. The
right of the officer to make the arrest without warrant aust
olearly appear and be properly alleged in the indictment or
information and complaint. Harless v, 3State, supra; Shaw v,
State, 113 Tex. Cr. R. 189, 18 S. w. (24) 628,

In the case of Les v, State, supra, the defendant was
charged with resisting an officer, the facts showing several
parties huad been gambling, that the officer arrested one of
them and started to leave the premises, having proceeded a
short distance when he decided to asearch his prisoner. Defend-
ant interceded on bebalf of the prisoner, throwing the officer
%o the ground znd taking his pistol. The eowt zaid the arrest
was an illegal one «nd also held the complaint and information
defective, but further held the evidence insufficlent saying:

w3 & » T this testimony be true, it
shows that the prisoner having trouble with
Tomlinson had already been placed under arrest
in 80 far as to comply with the offlicer's re-
quest, znd had accompanied him soms distance.
If there was an arrest at all under the cir-
cumstences, it had been accomplished.”
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while we have herein discussed the offense of
"reaisting arrest™, under the authority of the Lee case,
we 4o not think the eratwhile prisoner of your officer
could be sucoessfully prosecuted for such offense. Under
your state of facts, 1t appears the arreat had already
been perfeoted, and the proper procedure for the officer
to take would be to file on those alding the prisoner %o
escape, under the provisions of article 3530, Penal Code.
The pertinent part of that statute rexds as follows:

"khoever wilfully alds a prisocner to
eacape from the custody of en officer * * *
while being detained in custody on an accusa-
tion for azisdemsancor, by doing an act calculated
to effeot that object, shall be fined not ex-
cesding five hundred dollars; &and if in aiding
in the escape he shall aake use of arma, he
shall be fined not exceeding one thousand Jol- -
lars.”

In construing thias statute the Court of Criainal
Appeals in the case of Brennan v. State, 44 Tex. Cr. R. 463,
72 5. #. 184, has sald:

*A person is said to be taccused’ of am
offense from the time that any 'oriminal ao-
tlon' shall have baen commenced against him.
A legal arrest without warrant; a complaint
t0 u magistrate; a warrant legally issued;
and indiectment, or an information, are all
exaaplesa of ‘'accusation', and a persoa pro-
cesded against by either of these is said to
be 'accused'”,

The "escape® effected by the person under arrest
vas not in itself a violation of positive law Por whichk he
¢ould be successfully prosecuted, Veal v. Htats, 56 Tex.
¢r. R. 280, 120 3., %. 173; 17 Tex. Jur. 58,

From your atatement of the case it is not e¢lear

what mans was used by the prisoner in meking good his escape.
If the full fscts develop the essential elements of an assault,
the prosecution could well bde for aggravated assault under

the first paragraph of .irticle 1147, Pemal Code, which pro-
vides that an assaull becomes aggraveted "when committed upon
an officer in the lawful discharge of the duties of his of-
fice, 1f 1t was xpown or declared to the offander that the -
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perscn assaulted was an officer discharging un official
duty."

Trusting the abovs satisfaotorily answers your
inguiry, we are

Yours very truly
ATTORNEY GENERAL OF TEXAS

njaain ¥oodall
Asaistant

By

APPRSVEDAPR 29, ;%ZSLMg,t///
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