GERALD C. MANN
ATTORNKY GENERAL

Hon,
County Attorney
21l Paso County
¥l I'aso, Texeas

lear Sir: Opinion ¥o., 0-2281

ment in reference to Article 234 ! pn's Reviaed Civil

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Ernest Guinn

Re: Valldity ¢
Revised £

Your recent request for dn'\g on of this depart-

"By Artiq « -.d Civil Statutes,

i e lovy -
$100 assessed \yaluation, aftex authorization by a
mejority of the 17ied faxpeylog votera of the

psent, whioch Board is
poney only for such pur-
e Lot, The tex may be levied
pnrpasc of advertising and promoting
lopment of sald County and its

ent has previously rendered an
ng this Statute, whiceh you may desire
Tore passing on the questions hareinafter
submitted, (ise opinion of Attorney Ceneral, dated
July 14, 1938, addressed to Honoradle David X,
¥ulcehy, County Attorney, %l Fasg, Texas,)"

You then ask three questicns concerning the construction

to be placed upon such Article of the atatutes,

HO COMMUNICATION I8 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASEISTANT
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“e have examined the opinion of the preceding
asdministration of this department, to whioh you refer in your
l#¥ter., e have conoluded that such opinion &{s erroneous and
should be withdrawn; that Article 2382-b is a local and special
law violating the provisions of Article 3, Section 56, of our

- Conatitution, and is therefore unconstituticnal and veid.

Article 2352-b, Veraon's Revised Civil Statues,
passed by the Legislature in 1938, reads as follows:

"Section 1. In all counties in this State
iaving a population of not less than 125,000 iahadbitants
and not more than 175,000 inhablitants, and containing
& city baving a population of not less thaa 90,000
inhabitents, as shown by the last greuaaing Yaderal
Census, a direct tax of not over Five (5) Cants on the
velustion of One Hundred (§$100.00) Dollars may de
suthorized snd levied by the Commissloners' Court of
such county, for the purpose of sdvertising and pro-
moting the growth ond development of said ecounty and
its county seat; provided that befors the Commission-
ars!' Court of any such counties ghall de suthorized
to levy any tax for such purposs, the qualified tax
payiag voters of th~ @ounty shali by a majority vote
authorize the Commissioners' Court to thersafter levy
annually a tex not to exceed Five (5) Cents on the
One Tundred (£100.00) Dollars asssessed valuation,

*gSec. 2, The smount of money collaected from such
lavy of taxses by the Commiszaloners' Court of any such
county shall be paid tc the Board of County Developaent
in twalve (12) monthly installments as colleoted., All
zoneys received by the Foard of County Development
from such tax shall bte expended only for the purposes
authorized by this :sct, and such Board shell sananually
render an itemized acoount to the County Auditer of
all rscelipts and disbursemants,

"Se¢. 3. There is hereby crested in sueh oounties
as may vote in favor of this tax a Boerd of County
Development, which sball dovote its time and efforta
to the growth, advertisement and development of sny
such county., The Loerd of County Development shall
consist of five (5) members; two (£) %o beesppointad
by the Commissioners' Court of such counties, repre-
gentative of the ggricultural interest of such counties,
who shall reside outside of the county seat of any such
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county; and three (3) of whom shall be appointed by
the board of Directors of the Charxber of Commerce

of the county seat of such county, one Of suoh

three members %o be a member, ln good standing, of
organized labor. Seid members siall servefhr a
period of twp (£) years from their mppointmsnt, with~
out compensation, and until their succossors are
appointed and acoept suoch appointment. Vacancles on
such Board siil be filled in the same mmmer as the
original sppoiatnents, and by the ssme agencles.

"All members of such Board of County Develop-
ment shall be qualified tax paying voters of the
couaty in which they are appointed to serve.”

Article §, Seotion 56, of our Constitution, provides
as follows:

*The Legislaturs shall not, except as otherwise
provided in this Coastitution, pass any local or
special law, authorizing:

"Regulating the affeirs of counties, cities,
towns, wards or school districtejecss.

"Creating offices, or proacribinf the powers
and duties of officers, in countiea, cities, towns,
eleotion or school districts; ..." '

‘It 18 clear that the law under considerstion regulates
the affairs of the ¢ounties to whioch 1t applies, creates
offices, an: prescribes the powers and duties of officers,
Is it a general law, or is it spesial snd local in violation
of the provisiona of Article 3, Section 0GE?

A low whieh applies only to & part of a natural elass
of persons or things must predicate its ineclusion of the part
and exolusion of the balance upon characteristiocs pscullar to
the part, which, oonsidering the objects and purposes of the
luw, sfford reasonable grounfl for restricting the application
of the law to the part. Claseification must be reesonable
and natural, not arbitrery end capriocious, Arbitrary dnnifnation
is not classification, The vice of lecal or speciel laws 1s
that they rest on arbitrary designation; that they do not
enbrace and sffect all of the class to which tno{ ere anaturally
related, 28 K.C.L. pp. 815-816; 12 Am., Jur. p. 146} Smith v,
3State (Ct. Cr. App.), 49 5. W. (2d4) 739; Rendolph v. State,
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(Cte {ra ADp.), 36 G.W. (24) 484; Clark v. Finley, 93 Tex. 17},
b4 S.w. 3433 City of Ft,worth v, Bobbitt, 121 Tex. 14, 36 3.W,.
(24) 470, 41 S.%, (20) 228; hexar County v. lynan, 128 Tez.
223, 97 3.vw. (24) 467.

Heosuse population as & baesin for cleasification has
been sustained by the courts in respeot to legislation en
certain asubjects, it has deen assumed, erronecusly, that
population breckoets will serve ln all instances itc avold the
condemnation of the Constitution., This nistaken assumption
proceeds from a failure to note that population has deen sus-
tained as & basis for classification only in those iastances
where it bore s reasonable relation to t'e objects and purposes
of the law and was founded upon a raticnal difference in the
necessities or conditions of ths groups subjeoted to differeant
laws. ¥#here it has been detarmined that, considering the
objects and purposes of the law, differsnces in population
afford no rational basis for disceriminating Betwesen groups
of the same natural class, c¢lessification on the bdasis of
population has bdeen termed arditrary seleotiocn, and the law
has been iLeld to bas special and local. Fandolph v. State,
suprea. _

%here populstion might bave merved as » rational
basif for classification, if the object and purpose of the
law hed been to increase tho compensation of county officers,
slance the purpose of the partioculur luw wis to lower such
compensation the olassification was held to be inverted and
the law speclal sad local, BSexar County v. Tynan, supra.

The object and purpose of the law under ouwvus.ugration
is to permit counties to levy and gclleat & tax for sdvertisement
and promotion of the growth and development of the county and
itscounty secat, A natural c¢lass, of course, includes all
counties in th:- State. This law extends such power oaly to
those counties having & populetion, according to the last
preceding Federal densus, of not less than 125,000 nor more
than 175,000 fnhabditents, and contalining e olity of not less
than 90,000 inkabitants., The unly county meeting thess require-
ments, at the time of the passege of the law, was El Taso
County.

It may be doudted whether the number or injabltants
reaiding within » county, and th» sixe of a oity within such
county; alone serve is any ressoneble and natural manner to -
indiorte the nescessity, propriety, or desirability of permitting
Buch county to assess and expend a tax for advertising anéd ‘
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promctliang tha growthk snd the development of ths county and its
county seat, where such power is denied or withheld from other
counties. Hjlelm v, lrattersea, 105 Mian. 254, 117 N.W. 810,
However, we dc not place our decision that the eact under con-
aidaration i3 locsl mnd spscial upon this ground.

It vopulation, conoeivably, may serve as & reaaonadble
and paturel oriterion of the necessity or deairadbility of
pernitting a county to tax for the purpose of advertising and
prozoting ita growth and development, it must be upon the
theory that a small populetion evidences an undeveloped county,
a large pepulation a developed county. The amaller the
population of a county, the grester the propriety, necessity
end deslrsability of permitting it to tax for the purpose of
prozmoting i1te growth and development, ’

‘This law applies only to counties with & population
of 125,000 to 176,000 inhabitants, and e city of 90,000 or
more inbebitants., Counties of leaser pepulatiean are not
parnitted to exercise such power. 'he law therefore carves
out of the top of the natural population bracket (essuming
178,000 inhebitents in e ocounty to represent the figure at
which it bocomes unnecermery or less desiradle that a couaty
should tax for promoting its development) & doalgnation of
. aountises having a lessar nemed for promoctiom of their growth
and developuent than those counties with a population of less
-than 185,000 inhabhitants. It excludes the very counties whieh,
teking populetior as an indleia, have 'the most naed for the
power, Tho law therefore cdoes not inolude or enbrace all
which naturally belong to the alses on the vary basis for class-
ification selooted Dy the Legiaslature. The clussification is '
illusory, a mere designation whioh is ro olasaification at
2ll, but, on the contrary, as inverted and disoriniaatory as
tha law conpidered by our Suprems Court in the Tynan ease.

The arbitrery charasgtesr of this purported clagsi-
fiontion i3 the more clearly evidenced and emphasizad by the
fact that in Acts 1930, 4lst Legislature, 5th Called 3Seasion,
Ch., 42 (Vernon's Civil Statutes, Art. 2358a), all sounties
in Texas havwing, acoording to the Federsl ceasus of 1%80, =
populution of at least 202,000 and less than 210,000 inhadbitants,
woere permitted to levy o sizmilzr tax for similar purpcses,
lere the size of the aity within the county was deemed of no
‘Amportesce, <Considering these two lawa toget:er, 1t 1s
observed that ocounties hxving populations excesding 175,000
and less than 202,000 inhabitants are not pearmitted to exerciae
the power to tex for such purposes., In the 1930 Aot, no new
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county officers are created or authorized, but ia the 1635 /iat,
new oounty officers, in the form of a board of county develop=-
ment, are c¢resnted in the oocuntlies with populations from 125,000
to 175,000 with citlias of ¢0,000 or more, What ratlonal baaia
is t;ere in population fx tho disceriminations thus effected?

- Article 3, Jeotion 58, of our Constiution, is
designed, in part, to lasure that our system of county govorn-
ment shall be as uniform as 1s possible, Tt iz intended to
prevent the psssage of lawa which diseriminate betwesn the.
ocountiea of this Ztats without adeguate and substantial Siffer-
snces in the oharaeteristios of the individuzl countias
indicative, raticnally, of a necesslity for the disorimination.
The law under oconsideration clearly violates the provisicas
of Article 3, Seetion 56, and its menifest spirit and purpose,
and it is therefors unoonstitutlional apd vold,

The opinion of the preceding a&niniatrution of this
department, of date July 14, 1936 addressed to the Honorsble
bavid E. Muleahy, County Attornsy, X1 Paso, Texas, 80 far as
our rescords reveal, wus nelther ignod nor approvec by the
Attorney General. Howsver, if it mey bDe regarded as ean offioial
expression of the opisnion of this dapartiment, we think it
olearly errousous, and it is therefors overuled and withdrawn,

The foregoing represents the considered cpinion of
this departmest. Since the sct under consideratlion i{s e
aullity, en oplaion from thls department construing its pro-
visions woulé serve no useful purpose.
‘Yours very truly

ATTORNEY OFNYRAL OF TEYAR

By /8/
Re ¥. Fairehtlad
Assisiant

FvF: PBP

LIVROVED MAY 1), 1940

/8/ Cerald C. Mang

ATTORNEY GINERAL CF TEIAS

THIS OPINION CONIZIDERED ARD
AFFROVED 1IN LIMITE0 CULVEKRELCE
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