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Artiolp 432, the
Nepot W, 1ty
Council to & City

We are in receipt o ftter of April 11, 1940,
requenting the opinion cf tile department upon“the atove

Val Verde County on a
lottert '

is a floue Rule Gity,
48 City the Oity
ed of a mayor end

e at your earliest conven-
in your opinion it will be & vio-
le 432, Penal Code, commonly
alled the/népbtism statute, for the Oity Coun-
te appoint as City Attorney a practioing
whése wife 18 ¢ first oousin by ocone-

f-40 the wife of the Mayor of the City
of Del 0"

Artioles 432 and 433, Vernon's Annoteted Penal Qode,
1985, readlas follows:

"Art, 432, No officer of this State Or any
officer of any dietridt, oounty, oity precinet,
school distriet, or qther munioipal subdivision
of thisg 3tete, cor any officer or member of any
State, &ioctrict, ccunty, oity, school dlstriet
or otter munioipal bonrd, cr Judge of an: court,
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special law of this 5tate, or any menber of
the Legislature, shall esppoint, or vote for,
or cofifiym the eppointment to any offioce,
position, olerkship, employzent or duty, of
any person related within the second degrse
of affinity or within the third degree by ocon-
sanguinity to the person so appointing or so
voting, or tc any othor nmember of any such
board, the Legislature, or gcourt of which
such person s0 appointing or voting nay bdbe

a nmomber, when the salary, fees, or gompen=-
sation of suoh appointee {a to be paid for,
¢ireotly or indirestly, out cf or from pudblie
funda or fees of office of any kind or
charsater whatsoeveriy™

"Art. 433, The inhibitions set forth in
this law shell apply to and include the Governor,
Lieutenent Governor, Spoaker of the House of
Representatives, Railroed Commissioners,

‘head of the departments of the State government,
Judges and members of any and all Boards and
ocourts establishing by or under the authority
of any general i: speocial law of this State,
members of the Legislature, mayors, ocommis~
Bioners, rscorders, aldermen and menbers of
school boards of incorporated oities and
towns, public school trustees, offigers and
nembers ¢f boards of nanagers of the State
University and cf its several branches, and
of the various State educational institutions,
and of the various State elesmosynary insti-
tutions, and of the ponitentlaries. This
enuneraotion shell not be held to exclude from
the operation and effect of this law any per-
aon irnqluded within its gensral provisiona."

Fron these articles it is olear that an attorney may
not bve appoisted City Attorney by the City Commission (oom-
posed of twvio commissioners and she mayor) if he is rolated
t0 the mayor within theisccond degree of affinity or the
third degree by oconsanguinity. Docs the prohibited dogree
of relationshipn exist? ,

In Tyler Tap Railroad-Co, & Douglass vs, Ovorton, .
1l Ap, Ct. of Appeals, sco. 533, £34, 535, the methods of
oamputing the degrces of consanruinity were stated by the
court as follows: '
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"In oomputing the degres of lineal ocon-
sanguinity exiating between two p~rsons, every
generation in the direct course of relation-
.8hip between the two parties makes a degree,
and the rule is the same by the civil and
oommon law. The mode of computing degrees of
.00llateral consanguinity at the common and by
the canon law is to disoover the common an-
cestor, to begin with him to reokon dowp~
wards, and the degres the two persons,/or the

" more remote of them, is distant from the an~
cestor, is the degree of kindred subsisting
between them. For instance, two brothers
are related to each other in the first degrea
because from the father each one of them is
one degree. An uncle and nephew ars related
to each other in the second degree, because
the nephew 1s two degress distant from the
conmon ancestor, and the uncle is extended to
the remotest degree of collatersl relationship.™

Ths wife of the mayor and the wife of the attor-
ney whose appointment is enticipated are first ocousins, and
Lirst ocousins are related by consanguinity in the seoond
degree. Tyler Tap Railroad Cbd. va, Overton, 1 App. C. C.,
Sec.;533; Opinlon 0~791; see also Duroan vs, State, 103
cr. R. £93, 280 8. W. 216. .However, 1f the mayor and
the attornay are related in any degree, it 1s by mrriage
or afrfinity. Degrees of affinity ares computed in the same
-*way as those of consanguinity., That is tp say, the re-

" lations of the wife stand in the seme degree of affinity

to the husband as they are related to the wife by con-
sanguinity. & Cor. Jur. Secundum 992; 2 Cor. Jur. 379;
Kelly va. Neely, 12 Ark. 657, 56 Am, D. 288; Padlook vas.
Wells, 2 Barb. Ch. (N. Y.) 331' 333; wnterhouse vs, Martin,
Peok {Tenn.) 374; 389; Chinn vs, State, 47 Oh. St. 575,
579, 26 N. E. 986, ll‘L. R. A. 630; State vs. Hooper,

37 Pao. (24) 52, 64, 140 Kans, 481. This doctrine is
qualified to the xteﬁt that blood relations of the husband
and the blovd relations of the wife are niot related to each
other by affinity. .Respective consangulneil do not becomse
related by affipnity. This is the undoubted weight of
authority and the Texas rule. .2 Cor. Jur. 378 and cases
oited in the notes; States va., Wall, 41 Fla. 483, 466, 26
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So. 1020, 79 Am. St. Rep, 195, 49 L. R. A. 548; Kelly vs,
Neely, 12 Ark. 657, 660, 56 Am. D. 288; Johnson Vs,
Richardson, 52 Tex. 481; wWilllams vs. Fostor. (Civ. App.)
£33 8. W. 120; Farmers Natl. Bank va. wWallace, (Civ. App.)

263 S, W. 1105.

The mayor's wife then is rslated to the

attorney in the seocond degree by affinity. Is the Mayor
also 80 related?

According to the great welght of authority in
thil oountry, relationship by effinity does pot include
persons related to the spouse simply by affinity. The
dootrine is expressed in the phrase affinis mei, affinis,
rgon est mihi effinlis; or stated in another way, the affines
of the wife are not these of the husband, nor are the
affines of the husband those of the wife. 2, C. J. 379;

2 C. J. Secundum, 992; Bliss vs. Callle Brothers Co,,

149 Mich. 601, 808, 113 N. W. 317, 12 Ann. Cas. 513;
Rydres vs. Livingaton, 5 Mart. (la.) 292, 295:; Waterhouse
va, Martin, Tech., {Tenn.) 374, 389; Chinn va, State, 47
Ohio St. 575, 26 N. E.
State, 89 Ala. 63, 8 So. 110; Oneal vs. State, 47 Ga.
229; Duepres vs. Duepree, 45 Ga. 415; Tegarden vs, Phil-
lips, 14 Ind. App. 27, 42 N. E. 547; Chase vs. Jennlngs,
38 Ms, 44; Bigelow vs. Spragus, 140 Mh s, 425, 5 N. E,.
144; Higbe vs. Leonard,
Sniley, 17 Johns (N. Y. ) 133; Rank vs. Shewey, 4 Watt
(Pa.) 218; Moses vs. State, 11 Hunch. (Tenn.) 232; Rector
vs. Drury, 4 Chandl. (wWis.) 24. The rule 1s said to be
based‘on the proposition that the relation of the husband
and the wife is one of affinity. Bliss vs. Caille Bros.
Co., 149 Mich. 601, 608, 113 N, W, 317, 12 Ann, Cas., 513;
State vs. Wall, 41 Fla. 463, 466, 28 So. 1020, 79 An.

St. Rep. 195, i L. R.

n the othsr
viow firmly entrenched
applied, which, pposed
the reasoning that the
the wife is not one ‘of
regerded in lew as one.
spause are the affines

Fla. 463, 466, 26 S0. 1020, 79 Am. St. Rep, 1¢5, 49 L. R. A.

986, 11 L. R. A. 630; Kirby vs.

1 Den. (N. Y.) 186; Eggleaton vs,

A. 548.

hand, there is & strong ainority
in the jurisdictions in which it 1is
to the majority view is based on
relation between the husband and
affinity, but that they should be
person, Hence, ths affines of one
of the other., State vs. Well, 41

548; Kelly vs| Neely,.12 Ark. 657, 56 Am. D, 288; Foot vs.
Morton, 1 Hi11 (N. Y.}
{N. Y.} 331 Cain vs. Iagham, 7-Cow. (N. Y.) 478; Charles

va‘ JOhﬂ Y.

B. 41 Edw.

654 Paddock vs, Vells, 2 Barb. Ch.
IIT 9.
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We have discussed the method of determining
the prohibitive degrees of relatiomship under Artiole
432, Penal Code, the majority and minority views as to
whether or not one spouse is related to the affines of
. .the other, and the reasons given in support of these

views, ¥hat is the rule to be applied in Texas?

In determining the rule in Texas we nust be
careful tg distinguish our cases. We must cast to one
side those decisions which specifically hold in accordance
with the great weight of authority in this ocountry that
blood Telations of the husband end blood relations of the
wife are not related to each other by affinity as Johnson
vs. Richardson, 52 Tex. 48l1; Williams vs. Foster (Civ.
App.) £32 S. W. 120; Farmers National Bank vs., Wallasce (Civ.
App.), 263 B, W, 1105. Likewise, we must shelve those
cases holding that in a suit by one spouse which will
enhance or affect community property, the other spouse
though not mede a formal party is 80 interssied in the
outcoms of the suit that her relation within the prohi-

bitnd degree to a judgs or Juror will disqualify him,
Rallway vs. Terrsll, 69 Tex. 850, 7 8., W. 670; Rallway
vs. Horne, 69 Tex. 843, ¢ S. W, 440, We must coaafine
ourselves to those cases in which the question of whether
or nct one spuse is related to the affines of the other
was raised or passed upon.

The first instance we have discovered in whioch
this question was raised was in tis case of Houston & T,
€. Ry. Co. vs. Terrell, decided bdy-aad the Supreme Court in
1888 (7 S. W. 670), There it appeared that one of the
Jurors 'and the plaintiff had married sisters. Judge Gaines
found it unnecessary to pass upon the question but called
the attention to the ninority view when he stated:

‘‘"Ne ao npt pass upon the question whether
the .plaintiff end the juror were related by
affinity or' not. The court held they were not.
Seemingly upon good euthority, a ocontrary doo-
trine was expressly decided by the Supreme Court
of New York. Foot vs, Morton, 1 Hill 83%4. . .”

The next instance in which the Question was express-
ly called to the attention of the Supreme Court was 1o the
followlng year, 1889. There is an cpinlon by Mr. Chief
Justice Stayton in the case of Schultze vs, McLeary (11
S. W, 924), it appears that on a previous trial the wives
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of the district judge and one of the defendants, Orynski,
wore sisters. Here agein the court found it uannecessary
to pass upon the guestion, but in obiter distum said:

"It is denied that the Plaintiff in the
action the spesoial Judge was appointed to try,
was related to the defendant therein, whose
wife was the sister of the wife of the dlistrict
Judge, by affinity in any degree; and we have
understood that in such cases no relationship
of that character existed., It does not follow
‘from this, however, that the judge was not disg-
qualified, and it ought not to bs held upon
‘mere conjecture that the certificete of 4lis-
qualification sent to the Governor was not true,
It may be that the judge and Orynski were not
related by affinity at all, but if the oclaim
represented by the matter was one in which

Orynski was with the representative of his wife
who was so related, or if the was a representa-
tive of the rights claimsd by himself and his
wife in community rights, or if any judgment
ocould be rendered in his favor or against him
would arfect the right of his wife through her
comnunity rights, even to the extent of oosts,
then the wife of Orynski, within the spirit
and pvurpose of the constitutional provisions
t0o which we have referred, was a party to the
auLt. and the district Judgo disqualiried, . ."

Finally, in an Opinion ‘by Mr. ‘Chief Justice Fly
speaking for the San Antonio Court of Civil Appeals, in the
case Of Seabrook, et al vs, First National Bank of Port
Lavaca,' (C. C. A. 1914) 171 8. W. 247, it was directly held
that spouses of first oousins are not roletod at all by
arffinity. As authority for this proposition the court
cited Schultze .¥s, McLeary, supra, and the Ohlio case of
Chinn vs. State, 47 Ohio St. 575, 26 N. E. 988, 11 L. R. A.
630. Apparontly. o writ wasg appliod for.

Standing aquarely in confrlioct with the Seabrook case
and the diotum of the Supreme Court heretofore set forth is
the case of Stringfellow vs. .State, decided by the Court of
Criminal Appeals in 1901 (61 S§. W. 719). There appellant was
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convioted of murder ih the trial court, and one of his grounds
for motion for new tpteal was that one of the jurors and the
deceased wives were first cousins. In discussing the ques-
4ion, the ocourt sald:

"One of the grounds of the motion for new

. trial challenges the competency of Hanks, one

‘of the Jurors who tried the causs. It is made
to appear, without contradiotion, that Hanks and
deceased married rirst cousins; that the wife of
dedeased died soms years prior to the trial,
leaving two sons as the issue of that marriage.
These sons were private prosscutors in this case.
Appeallant was ignorant of these facts ujtil after
the conviotion. The Juror answered on his voir
dire that he was not related to defendant or de-
cedsed by consanguinity or affinity within the
.prohibited degree. ZExcept for the issue resul-
tant of the merriage between deceassed and his
wife, the death of sald wife would have termin-
ated the reiations . nder & auxthor a8

It seems that Ex Teason of the lssue the rela-
tions 8 extende ayon e death o

spouse, Under the law, &s 1t 1s understood in

8 state S an 80eased, by reason o

thelr wives belng firat cousins, were related

Py affinity. Pege v.-otate, 22 Tex. Appe b5/,

5 8., W. ?IE; Powsrs v. State, 27 Tex. ADp. 700,
11 8. W. 646. See, also Foot v. Morgan, 1

Hill, 6%54; Dearmond v. Dearmond, 10 Ind. 191;
Xelly v. Neely, 12 Ark. 657, 56 Am. Deo. 289,

The oontentiop by the: state that the relaticn=-
ship ceased on the death of the wife of the de-
ceased ‘would be well taken in the abgence of
issue of the marriage; but as applied to this
case the insistment 1s incorrect, because of the
birth and surviving of the children of the mar-
riage. The propdsiticn that the relationship
exists by reason‘of the issue is supported by
the weight of authority. Jaques v. Comunonwealth,
10 Grat. 69C; Bigelow v, Sprageu, 140 Mass. 425,
5 N. B, 144; 1 Am, & Eng. Enc. Daw (New Ed.) pp.
912, 913; 17 Am. & ®og. %ner. Law (New R4.) p. 1125.
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Thus {8 will be pesn that decensed, ifonkhouse,

EIbIted deitree.,
Telated %o ésorso and #illiom Monkhouse, sons

of the daceased by the f{irxt wife. Not only so,
‘but they were privete prosecutors; und the
grounds of ohallence to the juror Hacks should
have been rustalned, und a new trlal should have

been granted on this acoount.” (Underscoring
ours)

] The cuse of EKelly vs. Neely, cited with approval
1n the Ltrin;fellow ouse, discusses the ressons for the ma-
Jority ond ninority views heretofore eet forth, and concludeas
thot by marria:e a mon ;laces hizself 12 the sazne degree of
propinquity to all the relations of hie wife, eilther by affin.
ity or consanguinity, as she sotually stunds towznrd them./ By
resson of the eitation of approvel accorded Kelly vs. Keely
and Foot vs. Morgan, supra, in the Stringfellow ocase, we are
fimpelled to the conclusion that the m nority view as hereto-
fore set forth and directly followed in 6tringfellow vs, State
is the low in Texass =- at least insofar as the Court of - *
Cririnal Appeals is asoncerned. lioreover, we feel constrained
to adopt the view of ths Court of Criminal Ar-peals in inter-
preting e ori=zinal statute, Article 432, cernal Code.

In passlng, we should like to coafess that the ques-
tion involved is somowhat sudtle and we have not reached our
concluaion herein without aifficulty. For some twenty years
or more this Depertment, in precedin- admlnistratisns, has
oconsistently ruled thet the zajorit, rule odbtained in Texas
(as indeed 1t does in our cilvil oourts) overldokin, the
Stringfellow deoision. This ndzinistration, in opinlons
Ros., C-119, 0-784,. and 0-1095, hss heretofore assumed that
the opinions of this Depertment over that period of yeers
were correct, likewifr overlookin: the 3tr.agfellow casse,

It lr apparent that the conflic. between ithe civil
courte :nd the c¢irlminael on thia polat smust be settled. In
our opi :lon the ttr:.n.fellow case mey later be distiaguished
on the bsais th.t the remarkes concernin. the rel .tionskip of
the dececsed, l'onkhoute, wus 20t necessary to the decision,
since, undor the uajoniévlviow, the sons of ths deoearod wife
of Yonkhouse, who were Trivate roseoutora, we.e¢ relnted to
the juror imoaky throujch thelr ~other, 'vwevur, since the
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Court of Criminsl A;-pesls has a.pa.ently ;loced the decizion
{a the Stringfellow oaee on doth grouncis, we cennot safely

o sune thet Che oourt will retract the stetements maede
therein -~ith r-ference to the minority rule., e must thore-
fore edvise th:t, 80 fuy u6 the presently recorded view of
the Court of Criminel Appeels ic concorned, it will be a
violution Of Articles 432-433, of the ienal Cods of Texaus
for the City Council of Del Rlo to eppoint ve City Attorney
a practiolng atiorney whoee wife ie a first gsousin by con~
senguinity to the wile of the nmaror of that oity.

Oyinlons Nos. 0-119, 0-T84, and 0-1090, heretofare
rendored by this lepurtment, aud ell opinione of preceding

edninistrotions, insalar w2 they may confliot herewith,
are eXpruisly overruled,

vorf truly yours
ATTORYLY CLKERAL OF _'rsm

Re ¥. Yalirchild
Aogistant
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