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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

garaLD C. MANN
ATFORNEY GENERAL

Honorable Charley Lockhartd
Btate Treasurer \
Austin, Texas <j/\

Dear kr., Lockhart; Attention

Opinion No,
Re; n B. 78

taln gquestions
captioned Hou

— First Galled Sofigioh of the 44th Legla~
. . r the oreation of an
(//// str RavoXving Fund of the Texas

igon Sys unting to §80,000.

ter tho effective date of the
act) representatives of the Comptrol-
lepts Pepartment, Treasury Dopartment,
y Generalts Departmont, Texas
Pridon System and the two Huntsville
conf'orred with each other amd
worked out the plan for establishing
the Revolving Fund. Under the plan
adopted, the State Treasurer depoglted
the money in the two Huntsville banks
($25,000 in each bank) from Treéasury
goneral oash, the theory being that in
case a l1oss should be sustained, the
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loss would Le chargeable to the Prison
System Fundds on the bhooks of the State
Ircasury enxl the Stato Couptroller and
the Prison System recover its loss by
disposing of the szcouritles required
by House bkill No, 78, tC¢ be deposited
with tho General Manager o¢f the Prison
System. %The Huntsgville Banks da mnot
make charges against the deposits main-
tained with thenx by the State Treasurer
but pay claims against the Prison Sysg-
ten from another account with the under-
standing that the maxipum amount to bhe
paid is $25,000 from cach bank. The
Prison System sends its claims to the
S8tate Comptroller, who issues warrants
on the State Treasury drawn against
Prison Funds and these warrants are
credited by the hanks to the claims
account against the Prison System,

e & %

fRopresentatives of the State
Auditortsg Department, State Comptrol-
lerts Department and the State Troag-
ury Department have dlscugsed the
change as recommernded by Mr. King
and have agreed that the following
guestions be submitted tc you for
answerings

# (1) Should the money now on de-
posit with the Huntsville Banks be with-
drawn by the State Trceasurer and warrants
drawvn on the Texas Prison Funds be sub-
stituted?

#(2) If your answer to question No,
1 is in the affirmative, would the Prison
System have autherity to use the $50,0600
as a revolving fund by drawing checks
against the funds on deposit with the
Huntsville banks?

¥ (3) If your answer to guestion No,2
is in the affirmative, should the wvouchers
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submitted to the State Comptroller by
the Prison System require the warrants
to be issued payable to the Prison Sys-
ten or to the original claimants?

% (4) If the warrants should be
drawn payable to tle Prison System,
what sort of a claim should be pre-~-
sented to the Btate Comptroller for
issuance of the vwarrantst

®*(5) If your answer to questions
Ros, 1 apd 2 are in the affirmative,
and the Prison System pays an invalid
claim, where doos the responsibility
liot

¥{g) If your answer to gquestion No.
1 is in the negative, and the present
plan is continued and an invalid clain
is pald by one of the Huntsville Banks
and charged against the account titled
tClaims Against the Texas Prison System,!
does the bank have the right to offset
any loss sustained against the gpecial
deposit waintained there by the State
Troasury?

#(7) If you rule that the money
should be withdrawn from the State Treas-
ury by warrants and the warrants are ise-
sued and d, does the State Treasurer
have any further responsibility foi the
money withdrawn?

®(g) If your answer to question Xo.
1 is in the affirmative, shonld the war-
rants for placing the §50,000 in the
Huntavillos banks bo made payable to the
Toxas Prison System or to the Huntsville
Bank and Trust Company, Huntevllile, Texas,
and the Firat National Bank, Huntsville,
Toxas, for credit to the Prison Indusgtrial
Revolving Fundy

®#(9) If your answor te question Xo. 1
is in the negative and the present plan is
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contimied and a logs should ocour, would
the loss he chargesble to the Prigon In-
dustrial Revolving Fund on the books of
the 'Etate Treasurer and State fomptrol-
lary! :

Bection 1 of H. B. ¥8 is as followsy

ffrom andi sfter the effective
date of this Act, the State Treasurer
of the Stato of Texas shall deposit
sufficient amount of money received
by him from the 8eneral Manager of
the Texas Prison Bystem out of money
earnsd by and belonging to the State
Prigon System in Euntsville, Texas
of Fifty Thousand Dollars ('&50.000‘.
or s0 mich thereof as may Be neces-
sary to create a fund of Fifty Yhous-
and Dollars ($80,000) to he knovn as
the Industrial Revolving Fund of the
Texas Prigon System, to be used by
said Prison System the Fu-ehuin‘
of supplies and materials for tag
plant, shoe and print shop and other
industries and delivery of fiunished
products as provided in the Gemeral
Appropriation Bill for said System,
and the State Treasurer shall at all
times keep said Industrial Revolving
Pund up to the maximum wnount out of
funds above provided, and said funis
shall be used for the prompt payment
in cash of all ex eny properly pay-
able out of said es appropriated
by the Leglelaturs in the General Ape
propriation 3111 gamoh funis to be de-
posited by the State freasurer in
i equal amounts in the Buntsville Bank

and Trust Company at Runtsville, Texaas,

and the First National Bank at Bunts-
ville, ZTexas, and said banks shall deo-
posit with the @ensral Manager of the
Prigon Bystem, bhonds or cther securi-
ties to be approved by the Attornay
General of the State of ¥exas suffi-
cient to secure saild deposit."
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It 1s the opinion of this department that
your questions should be answered as hereinafter

stated, observing for convenience sake the nunber-
ing given by you.

i1, Question No. 1 should be answered in the
affirmative. Section 1 of the Act in question author-
izing the State Treasurer to create the revolving fund
requires him to create the same out "of money received
by him from the Goneral Kanager of the Texas Prison
System out of money earned by and belonging to the
State Prison System in Huntsville, Texas,® The fund
as 1t has been croeated and now exismts was not, there-
fore, constituted out of the proper monies, but on the
contrary, appears %0 have been created with Treasury
general cash. This mistaken method should be correct-
od in tho manner indicated by this answer.

2. The Prison Bystem would have authority
t0 use the revolving fund for all lawful purpoges, but
not by *drawing checks agrinst® it as a depogitor would.

Bection 4 of H. B, No, 78 declaress

"Payment made from the Indus~-
trial Revolving fund shall be made
upon duly authentiocated certifi-
cate by the General Manager of the
Btate Prison System and shall be
pald by the State Comptroller of
Public Accounts by proper warrants
drawn on said fund as now required
by lav for the payment of other
charges against the State of Texas.®

This cloarly indlcates that the Revolving
Fund thus set apart is nevertheless a State fund, sub~
Ject to be drawn against by State authority and not teo
be checked out upon the check of the State Prison Sys~
tem or any representative of the System.

: 3, Vouchers submitted to the State Comptrol-
ler and the warrants based thereon should be in the name
of the person entitled to payment from such fund. The
vouchers need only to be properly authenticated by the
Frison System to authorize such payment.
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4. If by "warrants" in connection with your
question 4, you refer to warrants issued to or feor the
benefit of claimants for sales to the Prison System,
this question is ansvwered by what we have said in ans-
wer to gquestion 3,

1f, however, the word ®*warrants? is used in
this quastion 4 as indicating the means of creating or
restoring the depleted minimum sum of the Revolving Fund,
our answer to this question 1is that the same should be
in favor of the depositee banks for deposit by State
Ireasurer Industrial Revolving Fund Texas Prison System.

. 8. Any authorized administrative officer of
the Prison System who approves, or otherwise authorizes
and induces the oxecution and payment of a warrant out
of the Revolving Fund when no valid claim exigts there-
for, would be civilly liable for any loss thereby to
the State of Texas directly, or by sudrorarion to any
other person or officer who had been compelled to pay
such a loss. Of course, any person invoking the doc-
trine of subrogation or geeking a recoupment or indem-
nity in anywise would himself have to bhe free from any
negligence or culpabllity whatever in respect to the
migapplication of the fund.

6, This question need not be answered in
view of the fact that we have not angweredl question
¥o, 1 in the negative.

7, Under our interpretation of the Act in
question, the Btate Treasurerts duty and liabliity
abilde and continue with respect to the Revolving Fund
until the same has been lawfully pald out to proper
claimants, or otherwise fully accounted for. In other
words, the Revolving Fund itsolf is public money in
the possession of the State Trsasurer to be disbursed
and acecounted for as other public funds coming inte
his hands.

8. This question has already been answered
in thisg reply, to the effect that the instruments of
deposit should be payable to the respective depogitee
banks.

9. This question need not be answered, in
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view of the fact that we have not answersd question
Ko, 1 in tho negetive.

¥o are not unmindful of Item 1¥ in the Bion~
nial appropriation made by the 46th Legislature for the
Prison 8ystems This item re-appropriates the $50,000.
00 originally eppropriated for the oreation of thig
Fund, and makes a further appropriastion from the same
source of an additional #80,000.00, making a total in
the Industrial Revolving Fund of $100,000,00. It
authorizes the General Manager of the Prisan System to
issue a veucher upon the Fund *whioch shall be sent to
the Board of Control and the State Comptroller for ap-
proval and regigtration, and said Comptroller shall
immediately return said voucher, if found to he cor-
rect, to the Caghier of the Prisecn System, who shall
igsue a draft upon the bank or banks enumsratod here
in paywont of said voucher . * '

This wethod of digbursement of the Fund is
apparontly in conflict with what we have said ahove.

We have already quoted Section 4 of I, B. Xo.
78 with referonce to the manner of paying out sald
fund. We are of the opdnion the language of the 1930
Appropriation Aot is not controll and can have no
effect to change the manner of keo payzent or dis-
bursement of the Fund provided for in K, B. No, 78,

H., B, No, 78 18 a general law and it is not
the province of an a priation act to amond or repeal
a genaral statute. Genaeral Appropriation Aect eomld
possibly have the legal offect to repeal the genaral
law, upon °w8 with all constitutional require-
wents anxl limitations as to legislation, dut such ig
not the usual and ordinary effect.

In Conley v. Daughters of the Repblic of
Texas (the Alamo caso) 151 8. W. 87y, Chief Justice
Fly saildjy

it was nover contemplated that
a valid exiating law should be re-
pealoed by an appreopriation of money,
even though, as 1s not the case in
this instance, it be totally incon-
sistont with t’-he torms of the oxigt-
ing law, * & &
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"admitting that a repealing act
might be sandwichod among the various
and sundry items of a general apmro-
priation act, still such an act would
not be a subject or account for and
on which moneys are appropriasted, and
should be oxpressed in the title. It
¥as nover contemplated that an act
should be repealed dy an item in an ap-
propriation bill, and there 1is no
in the item appropriating the $5000.00
to improve the Alamo moperty that
evincos any desire upon the part of
the Legislature to take the custody of
the protorty from those to whowm it had
bocn ontrusted by law, # o &

®*gvon if the item which ig digni-
fied by appellants by being called a
'ropoaling act! had been interded as
an amendment of the act of 1008, it
woald not be im harmony with Article
111, Section 33 of the Constitution
which rovidas that no law shall be
anonded by reference to its title,
but in such case the sct reviewsd or
tha seotion or sections amonded shall
be re-ensctod and publighod at length,.*

The provisions of Item 17 of the 1930 Biennial
Appropriation Bill are not in irraconcible conflict with
the statutes contained in E. B. 98, but ir such was the
cas9, nevertholegs, Hy B, No, 78 has not beon amondod in
the Appropriation Act in the munner just pointed out by
the Constitution; and, woreover, the caption or title to
. Bs No. 427 == tho 1939 Blermilal Appreopriastion -- con~
tains nothing with respoct to thig subject, for which
roasons, im any event, the provisions of H. B. No, ¥8
with reference to dighursoments are left intact.

Trusting that this roply will have answered your
guoestions satisfactorily, ve are

Very truly yours

T 1940 Q: > )
0S-MR M‘ Mny Cocle Sphe
¢ OPINION

ATT::}I;:EE\L, e L ! Assistant COMMITTEE

ay (o7

L T
OHAIRMAN




