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Dear 81rt

per OR & 4ifferent
thm;h the malila,

bated freely to the
f}.s'-ammd_ with
of $he paper,

: y
) fae mo m-a.u mmhthr difTerent
. W 299 semg oOn
T, the visitor c&:.u :hc gtore
'nn e time limits of that foudlar day
a eorresponding number oa- nevepaper
be will ba given the prise, In! tian t!.:o'
zewspapey and the merchants are ering a cesh
prize for oertain numbers, The ponsideration

for the newspaper is the inoreese of edvertising
in the merchants who paxtioipate in the so-called
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"Troesuro lunt.! For the merchents, 1t would be
the inoretsc in the runber of viaitors per dey.
Cf courte thoe visitor rmct find his particular
nunber eront the merchentice and call attextion
to the feot to the merohent.®

Seotion L7 of Artiole IXY of the OConstitution of
Texes Tezds!

*The lecisleture ghall pass lews prohibe
iting the estadlishnent of lotteries and gift
enterprices in this State, 88 wall as the sale
of tilckets in lotteries, £ift enterprises or -
other evasions involving the lottery prineiple,
establiched or existing, in other states.”

Pursuant to such conmend, the Leglalature passed
Article 654 of the FPenrl Code, which reads as followsi

b & ¢ on skall esteblish u lot
or dispese of any estate, rozl or personzl,
lottery, he shall be fined not less than One
Fundrod’ {$100) Dellers nor nore then Cne Thouse -
and (61,000) Dollars; or if any person shall sell,
0ffer for sale or xeep for sele sny tiokets or
part tickets {n any lottery, he shall be fined
not lese then Ten {910) Dollers nor more then
Firty ($50) bDollears,.”

- Ia Cole vo. Stets, {Ct. of Cr. App. 1937) 112 8. ¥,
(2¢) 725, the conourring opinion of Julge Hawkins states thet,

*There iz not now, nor ever has besen, an
attempt in this state io define by statute what
conptitites a lottery. The telm 1s defined by
the statutes of only & -fow of the states, Corpus
Juris, vol. 38, p. 288, note 10, lists anly four,
but says *thet such definitions seldom vary in
substence from those esteblished Dy the courxrts,®
Having no definition in our statute, we must re~
port to the meaning given the term Gy populer
usege as determined by the various courts, ¥%hen
that im done, it is olear tlhat three things rust
ooneur to eefebiisk o thing as a lottery: (a) A
prize or prizest (2) the sawerd or dQistridution
of the prize or prizeas by chencey (o) the payment
either Airectly or indireoctly by the participents
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of & oconsiderntinn for tlie right or priviloge of
pertioipsting. Texor Jur., vol. 28, p. 409, | 2,
deduces from our own ceases the ruls atated, ard
it appears that in every case from our own aourt
vhere a schene has been dencunced e & lottery
that the three olomonts rentioned sre rhown by
the facts to have been presont. Lee Tendle v,
State, 42 Tex. ?soi oggant Y. smto.'sﬁ Qex. Cry-
R. 403, 112 s. T, , 21 L. R. A, N. 8., 878,
130 An. St. Kep. 897, 16 inn. Cas. 84L; Irendar-
cast v, 3Stete, L1 Tex. Or. R. 358, 57 &, V. 8503
Holoman v. State, 2 Tex. App. 010, 28 Ax, Rep,.-
439, end other Toxas ceses cited In Texas dJur,,
supre. The seme rule denanding the presence of
the three slemsnts named will be found stated
in 17 -Ruling Case law, p., 1222, and 3¢ Corpus
Jurie, p. 286, with ingumereble supporting cases
gited under the toxt in sesh of saild volumes.™

From your letter, we gather it 1s oconoeded that at
least two of the elements essential for the existence of a
lottery are presant-—a prize or prizes aore offered dy the
newspaper in conjunction with the locel merchants partiocipet-
ing in the plan, and the Alstridution of the prires is by
chance to persons fortunate enough 0 receive a eopy of the
rewapeper with "e lucky number* appeering thereon, The ans-
wer to your first question than depends upon whether or not
the element of consideration is present, ‘e hold that it ia,

Our Texas Court of Oriminal Lppeals had before it
a problem very similear to the instant one in the ocsse of Smith
vs. State {Ct, of Cr. App. 1939}, 127 8., ¥. {24} 297. In that
case, defendent received a fes from retall nerchants far the
privhog; of Jjoining a "oah's Ark* organization. The mer-
chants turn distriduted ecards of astamps to the {ublic. up-
on the completion of whioh cards a person wes entitled to par-
ticipate in & ehance to receive a substantial prive. The
court held that payment of these license feec to defezdant by
the merchants epereted ac an indireot econsiderztior for all
contestants, Let us simulate the license fee paid by the
merchants to the operator of this schemst®© the increased sd-
vertising resulting to the newspaper froa participeting local
merchants in your situstion. FHere iz consilerstion moving
indirectly from the resipient to the domor of the prige., Dut
thet is not all. The ocourt in the Smith oese found an alddl-
tional element of oconsideration., 1t eaid:s

»T¢ is quite olear to us from the record
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thet ecch business esteblisizent which oone-
triduted a certein emount of money in order
to Join this 'Noah's Ark' anf by shen the
prize ie pald, receives s osxrd or aards and
stompe lynbollc of soxme animel., These cards
eres furnished %0 the nerchent or Yusiness e~

tablishwent and by ther Adsgtwibutad ¢n
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customers or others who someo 10 the estabe
lishzment with wrappors, cartons, or aocntainers
of cormodities whilah are sold by any menber
of the 'Hosh's Ark.' It is obrious thet the
deelar, nerchant or dbusiness estabdllishment not
contributing to the prixe, 414 not receive
any card or stamp for distribution. Conpg-

quently, parties desiring to secure s ghenee
et the prive would neqesssrily have to go to

such nserchant of businesgs cstabllshment as haé
contributed Lo the generm] fund B & result,

1t oy S Pt of T pern
Tevoreld with the cerds {s sec
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indirect venefit to

8 ma enailles aon !’ ] gm
o) OB, ou ,

g &
e 68 an lnjugcexent LO be eus s
o 6 ore or me £UDS0 @
plen, ™ eYBOOT ours,

S50 also in the case st hand, Contestant, in order
to deternine whether or not Lis tm ocontaine one of the
Jucky numbers, iz indused to visit peot the particie.
pating doslers'! merchendise, An increased patyonsce is the
expeated ooncomitant of his visit. And this ineressed mron-
age together with the alvertisemsnt of his weres result
to the merchant “is an indirest denefit to the operator of
the schame, erd snzbles him to eontinue his game of ohance.“

¥e heave held that the schems set forth in your let-
tor oonstitutes e lottery such g3 is oondemned dy Artiole 654
of the Ponal Code of this stats, % now pess to your second
question of whether or not the saquitable rexedy of injunsotion
1o available to the Stats, This identical question was bafore
the gourt in Stete-ve. Fobd & Rowley United (C, C.- A, 1938),
118 8. ¥. (24) 917, and Robb & Rowley United, Inc., et al. VB,
State (C. C. 4. 1939), 327 5. ¥%. (24) 221. In both of these
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cesas it wes held thet loiterios are a gpooles of ganing
and nuisance whio: the Ste e it authorized to suppress
by injunction under Article L6607, Revised Civil Stetutes,
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Yours very truly
ATTORNTY GEXERAL OF TEXAS
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wWalter R. Xoah
szaigtent
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