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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. IANN
ATTORREY GENERAL

sonorable Homer P, Rainsy, Prosident,
the Univorsity of Toxas

Anstin, Texas

paar Dr. Rainey) :ginion
]

¥e beg to acknowled

of your letter
of June 14, 1940, raequesting

m from thie de-
followsy -

of Regaents
passod the follovw-
X the minutes of

. 0’ '01! la'

JON BUDGET FOR 103040 .=~
gnted the rocozmanda~-
i of Directors of the

o> §desion term to be eollected

ga&ch student« This 1s in accord-
adca-¥ith the provisos of the Education-
el Appropriation Bill for the Biennium
of 1930-1941. 7The reccmmandations of
the Board of Directors includsd, gsecond,
s dotailed ot for 1030-40 amounting
to 20,004 .t ) 4 nllznmted g:t 2::.
cowpulaory feos wou oduc e ’ on
the basis of the onrolgont for the Long
Sossion of 31938-30 and the Bummer Sassion
of 1938, Doctor Rainay stated that he
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had not yoat had sufficient timwe to
study theoss recommendations to per-

mit him to mko recommoniations on
all of the items.

®10n motion of Doctor Morgan,

soconded by Dr. Aynegworth, the Board
voted to levy the foss as recommended
by the Board of Directors of the Toxas
Unionj 1.0,, one dollar per Long Sos-
sion semester and fifty cents per Sum-
moer Bosslomn term, per studant, effect-
ivo at the beginning of the Long Sos-
sion of 1939-40. On potion of Semator
Blackeort, seconded by Doctor Aynas-
worth, the Board thon ompowered Preosi-
dont Rainey to apF:ovo and put into
oporation, after er study, & dud-
got for the Texas Union for 1930-40,?

®A8 you know, tho case of Homer P. Rainey,
et al, v. Jamos L. Malone, which ig now pond-
ing in thé Court of Oivil Appeesls, arose over
the ¢collection of this feo u Malone, Malone
is tho only student who has filed & suit of any
kind in this connection, except for soms who
Joired with Malone in his first suit, vhich was
abated by the trial eourt. %he fess vore umi-
forply c¢ollected from all studonts for the first
semostar of the school year 1030-40, but all of
thox which have not been assigned to the Toxas
Union by the students, aro still being held by
the Auditor and have not been mwado availadle
for expenditure by the University. None of the
students paid under s formal protest, nor 4aid
any write ftprotest' on their roceipts.

Sthen registration for the second semestor
bhegan, it had beoome pretity gonerally known
among the atudents that the Attorney General
vas contending that the ‘suspense statute! ap-
plied to foees collected from the University
studonts. Bvidently that Caused goms students
who opposed paying these foes to write across
their recoipis, and the carbdvon eoples now on
file in our Auditorts orrioo,u;x:ia under pro-
test,! There are porhaps a h od of thess.
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230 suits have deon filed for the re-
covery of the fees paid under protest, such
as are contemplated by the ‘suspenss statute?,
Artiocle 705”, Y. 4. Cu B.

®The Union Board is the ;ovorning bod{
established by order of the Board of Regents

to sduinigter the affairs of the Texas Union.
That Board consigts of five students, two ox-
studonts, and two faculty moubors. The or-
der of the Board of BRegonts providing for the
board and the admdnistration of the Texas
Union is to be found 4in Yolume X, pp, 320-92%,
Rogent's winutes, & certified coyy of which
has beoh furnighed you in comnection with the
1itigation now ponding.

®The Board of Directors of tho Texas
Union 18 now engagod in compiling its ot
t0 be gsubmitted t0 the Ro of Regonts
compliance with the order e¢f the Board jnut
roferred to and subsection 19 of the current
appropriations bill. Although we hare not re-
ceived & request from the Board of Direoctors
of the Texag Union that ve turn over to them
the feos vhich have beon collected, we antiei-
pate that they may make such & request along
vith the budgot which they submit, based upon
the provisions of said subseotion 19,

%In addition to the gquestions of policy
vhich are involved in the handling of the
feos which have boen colleotod and the levy-
ing of tho foas for the school yoar 1940-41,
it oocurs to me that there may be soms legal
questions involved. It seers that the fees
ight be comnsiderod voluntary payments, which
the University would have no authoritz to ro-
turn to the students even though the *feet
pdght finally be held void by the appellate
courts. Therefore, 1 shall :Iproeiu s your
ansyer to the following gquestionsg

2y, If the Board of Directors of the
Toxas Union should call upon the Auditor of
the University of Texas to make available for
expenditure, under its control and subject to

40U
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its order, the feos which have doon collected
unded by him for the first semester of

and
- the school year 19390-40, vould it be hisg duty
d to do so?

#2, If the Board of Directors of the
Texas Union should call upon the Aunditor to
make available for expenditure under its con-
trol and subjeot to its order, the feos whiech
have beéon collected and impounied by him for

the socond somaster, would it be his duty to
do sot

*3., If your answer to Question Mo, 2 is
in the affirmative, should he include all of
the second semoster fecs and now held by hik,
or should he rotain those paid under motest,

even though no sult has bgen filed for their
recovery?

*4, In your opinion, doos sudbsection 19
of the current appropriations bill require that
the Board of Rogents levy a Texas Union fes, or
48 it within the discretion of the Board of Re-
gonts as to vhether or not they levy samot®

The case of Hopor Price Rainey ot al ve. Jamas
L. Malone, docided dy our Court of €ivil Appoals for the
Third Supreme Judiocial District on May 15, 1040, involved
tho validity of student fees account Texas Union, and
that ocourt reversed the judgmwent of the trial court and
rendered the oause in favor of the appollant, upon the
ground that the payment and recovery of such fees came

within the scope of Article 70570 of Vornon's Roviged
Civil Statutes.

Article 7087b insofar as 1s pertinent providest

%"Bec, 1, Any person, firm or corporation
who may be roquired to pay to the head of any
departmont of the State Goverament any ocoupa-
tion, gross receipt, franchise, license or
other privilege tax or fee, and who belisves
or contonds that the sam3 is unlawful and that
guch public official is not lawfully entitled
to domani or collect the same shall, naeverthe-
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1088, b6 required to pay such apount as such
public officinl charged with tho ccllection
thereof may deem to bo due the Stats, and
ghall be entitled to acoom such payment
wvith & written protest, satting out fully

and in detail each and every ground or raéason
why it 4s ocontended that such domand is unlaw-
ful or unauthorized.

%*g8ec, 2, Upon tho payment of such taxos
or feos, accompanied by such writton protest,
the taxpayer shall have ninoty (90) days from
sald date within which to file suit for the
rocovery thoreof in any court of competent
jurisdiction in Travis County, Texas, and
none other. 6uoch sult shall he brought
against the public official chargod with tho
duty of colleoting such tax or fees, the
state Troasurer and the Attorney Gemneral.

The issues to be detarmined in such suit

shall be only thoss arising out of the

grounds or roasons sat forth in such written
protest as originally filed. The right of
appoal shall exist ss in other casos provided
by law., Provided, however, whers & class
action 1s dbrought by any taxpayer all othor
taxpayers belonging to the Class amd repo-
sented in such class action who have properly
protested as herein provided shall not be re-
quired to file separste suits but shall be en-
titled to and governsad by the docision render-
ed in such class action.

#8ac, 3. It shall be the duty of such
biie official to transmit daily to the State
sasurer all money so received, ¥vith a do-

tailod 1ist of all those remitting same, and
he shall inform the S8tate Treasurer in writing
thet such money was paid under protest as
hercinahove rovided. 4 deposit receipt shall
be issued by the Comptroller for the dally to-
ta)l of such remittances fror each departmont;
and the cashier of the Treasury Department
shall keep & eash book to be called !'Busponse
Cash Book,' in which to enter such deposit
receipts. Upon the receipt of such money by
the Btato Treasurer it shall be his duty amd



he is heredy required ¢o immadiately and forthe
with place the same in State depositories dear-
ing interest in the sane manner as any other
funds of the State re $0 be placed in
such depositories at interest, and the Btate
Treasurer shall further be required to allo~
ocate whatever intereat is earned on such funds
and to oredit the amount thereof to such sus-
nse aocount mwntil the status of such mongy
finally deterxined as herein provided.

%800, ¢, If suit 1s mot drought within
the tixme and within the manner herein provided,
or in the event it finally be determimd 4n
such suit that the sums of money so 4 or
any portion thereof, together with the
rata interost earnod thereon, belong to the
State, thon and in that event it shall be the
duty of the State Troasurer to transfer sich
mondy from the suspense acoount to the proper
fund of the State by plaeing ths portion there-
of belonging to the State in such fund dy the
issuance of a deposit warrant. Wheam such de-
posit warrant or warrants are issued, they
shall dbe entered in the cash book, and the
ropor fund to which such monay is so trans-

errod shall be mroperly oredited therewith.
In the event, hovever, that suit is brought
by such taxpayer within the timo amd within
the manner hereinabove wovided, and it be
finally datermined that such woney so paid by
suach taxpayer, or any part thereof, was un-
lawfully demandsd By such pudlic official and
that the sams balongs (o stuch taxpayer, then
and in that event 1t shall de the duty of the
ftate Treasurer to refund such amount, together
with the pro rata interest earned thereon, to
such taxpayer by the issusnce of a refund var-
rant, the same to he igsued in se te soeries
and to bo used for making such refunds, to be
styled and designated !Tax Refund VWarrants?
and such varrants shall be written and si
by the Comptroller and eountersigned by the
State Ireasurer and charged ageinst the sus-
ponso acoount, as horeinahove provided, and
shall then be returned to the Comptroller

and delivered by him to the parsons entitled
to receive the sams .



it will be seon the atatute re és one plyint
such fees under protost to do so in wri s Jeotting ou

fully and in detail esch and ground or reason why
it is contended that such demmnd unlavful or unauthore
iz0d¥, (Bos, 1) and ¥the issues to be dotermined in such
suit (to recover) shall be only those arising cut of the
gro or reasons set forth in such written protest as
originally filed,* (Ses, 8)

It wvill further be soon that in any evont the
tu&or eball have ninety days from tho date of Ja.rmnt
vl vhieh to file suit for the racovery of such pay~
wnt, (Ses, B)

the receipt and the oarbon copies of the words *Paid
protest® could not in evont be construed to be even a
substantial compliance vith the statute imediately sbove
oted, requiring the statemsnt of the grounds of illegale.
ty snti laok of suthority affecting the colleotion of the
fee. BH0 that, sll such feas heretofore oclilected from
students under thoe oiroumstances stated by you ghould de
dealt with in the usual oourse without regard to such en-
dorsement upon the raoceipts, and as th no protest vhate
aver had heon pade., In othor words, it will bhe the dut
of the University Auditor, upon request of the Texas on
Board, ¢0 make availadle all such fess colleeted for 1939~
1040« This, we belisve, answers your questions 1, 2 .nd g,

Subscction (19) of the gonersl provisions of
House Bill ¥o, 288, the Apmo tion Bill for Institu-

tions of Righer Learning for the current biemnnium, 4s
as follovsy

The writing by the student such feos “:zon
un

®The Board of Regents of the University
of Texas is heredby authorized to levy s ocon~
1sory student fee not to exeeed One Dollar
$1) por student for each somester of the
Long Sesaion and not to exoced Fifty Cents
(80¢) per student for easch term of the Sum-
por Hession, or any fractional part thergof
as mAYy in their discretion be Just and neces~
sAry, for the sols purpose of oporau:!.
maintaining and upl'ov‘f::g the Texos Uniomjy
ovided, hovaever, that the amount of this
¢e may be changed at any time by the Board
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of Rogents within the limits heroinbefore fixed
in or that sufficient funds to support the
Union may be raised and yet insuring that ne
surplus, other than the cugtomary reserves, shall
ever be accumilated.

SThe Auditor of The University of Toxas is
hereby direotsd to collect the feos provided for
sbovo and shall oredit the money received from
the said fees t0 an acéount t0 be known as the
Student Union Fee Account; provided, however,
that said monay shall be used execlusively for
tho pose of oparating, maintaining and ix-

ovfgz the Toxaa Union and shall be placed une
or the control and sudject to the r of the
Roard of Directors of the Texas Union,

%#The Board of Direotors of the Texas Union
shall annually submit a complete and itomized
budget to the Board of Regents of The University
of Toxas, said budget to be accompanied by a
full and complete report of all activities con-
ducted during the past year ard all expenditures
made incident thereto. The Board of Reogents
shall make such changes in the bufdget as it
deems neoessary before approving same, and
shall then levy the studant feos under the
provisions of this Section in such amount as
will be suffioiont to mgset the budgetary needs .
of the Union vithin the statutory limits herein
fixed,*

¥a are of the opinion the suthority of the Board
of Ragents to levy a compulsory student fes known as the
tgtudent Union Fee,* is pormigsive or disorstionary with
the Board and not compulsory, or mandatory.

Yory trualy yours
ATTORNEY GENERAL OF

. log

0o or !
OB-MR . . . Aesteten
AFEECVEIJUN 27, 1940 APPROVEL
W OPINION
. COMMITTE]
ATTORNEY GERFRAL 0F Txxps . '
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