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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

C. MANN
ATTORWSY GENERAL

Honorable W. lee 0'Daniel
governor of Tex:s
Austin, Texas

Dear Qovernor O'Daniel: Opinion We. 0-2313

Rnt Whether or not the Gulf

Coast Water Company is a

utility company "of any
kind or character whatsoever®
T within the meaning of Section
P 3, Aota 1934, 43rd leg., 4th

S 0. S., Ch. 7, puge 23.

We recelived your letter dated June 18, 1940, request-
ing our opinion on following question:

"Is the G Coast Water Comrany e
utility gompany?™.

The Q1L \Coast w%ter Company was incorporated in 1931
for the purpose of surplying weter to the public for irrigation,

power, oipal xnd domestiec purposes, The Company apparent-
1y wag inooxporated un subdivision 88 of Artiole 1302, Re-
vis utes 1925;\ginop the T"purpose olause* in its charter

18 precticell denticel ‘with the languege in said artiolo. It

churter to en gd\in a type of businese which has been deolared
to a“pudblic utility business, See Gulf States Utilities Co,,
vs. S ter\fg/é. (24) 1018 (writ of Error Refused},

s ,

® have been informed thet the Gulf Ccest Water Come
rany obtai &ll of its water from the Colorado River; that

the company hes approximately ninety (90} eontracts for the
furnishing of water to rice farmers for irrigatlion purposess

that the company furnishes water ye&rly to irrigete spproximate-
ly thirty thousand {30,000} aores of land; that the company owns
pumping plants, cansle, laterals, ditoches, ete,, used in furnish-
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ing water to its customers and that the company dces nct own
any interest in the land farmed to rice.

We deem it necessary to guote a part of Sectican &,
Acte 1934, 43rd leg., 4th Called Bession, Ch. 7, &t page 23
since your query arises by virtue cof the provisions cof sald
Aot. ©Said Section resds, in part, as follows:

*Thaet no person shall he eligible for such
aprointment (to the board of directors of the Iawer
Colorado River Authority) if he hes, during the pre-
ceding three years before his appointment been em~
ployed by an slectric power and light compeny, gus
company, telephone company, or any other utilit

com of any kind or charadter whatBoever,
!Iun%osure Ours] | UODAerscoring curs ),
Before determining whether the Gulf Cosst Water Company
2 u utility ocompeny within the meaning of the Aot oreating the
Iower Colorado River Authority, it is proper to consider the evi-

dent intent of the legisleture in enacting that part of the a bove
renticned Act, .

An inspeotion of Senate Bill Ne., 2, Acts 43rd leg.,
4th C. B., Ch. Y, page 19, reveals that power has teen conferred
upon the lower Colorado River Authority, aoting through its dir-
ectors, to control, stors, preserve, use, distridute and sell the
waters of the COolerado River, to develop, generate, distridute
snd sel) water power and electrical sesnergy, to eonsiruct, main-
tain, use £nd operate facilities, and many other powers t00o nu-
merous to rention hers,

The Tegislsture intended thet the &irectors of the
lower Coloredd River Authority should he persons who would aot
for the best interests of the Stete, It therefore sought to end
414 disquelify those persons from being seppointed to the Bourd of
Directors of the lower (olorsdo River Authority who, at the time
of sppointment, had been employed by eny utility company within
three (%) years preceding the dete o e appointment, This safe-
guard was enacted %o insure a8 far &8 possidble that the affairs
of the Iower (Colorado River Authority wculd be ¢arried on to the

ot
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pest intererts of the State rather than for the interest of
private individuals.

In this connection, it has been galled to our atten-
tion that the Gulf Coast Water Company has entered into a con-
tract with the Poard of Directors of the lower Colorado River
Authority for the purchase of water. IY is resdily seen thet
if a 4director, officer or octher employse of the Gulf Coast Water
Company is eligible for the eppointment in question, he might
well be more interested in seeing that the water ocompany bene-
fited rather than in protecting the bvest interests of the State.

In Title No. 128, Revised Civil Statutes, we find the
following articles which we belleve to be pertinent to the ques-
tion herein involved. They sre as follows;

"Article 7488, Publlie rights

wThe conservation and development of all of
the natural resources of this 55&%9, Tneluding the
control, storing, preservation and distributiocn of
its storm and flood waters, the waters of its rivers
end streams for irrigation, power end ell OLRer use-
Tul purposea; the reclamation and irrigation of its
arid, semi-arid end other lands needing irrigationj
the reclamation and dralnage of its overflowed lands,
and other lands needing &rainage; the conservation
and development of its forest, water and hydro-eleatrioc
power; the navigation of its inland and coastal waters,
and the preservation and conservation of all such na-

tural resources of the State are each asnd sll hered
declared public rights ané dufiea.” {Uaderscoring ours)

"Article 7487, Property of the State

"The waters of the ordinsry flow and underflow
and tides of every Ilowing river or netural stream,
of sll lakes, bays or erms of the Gulf of Vexico,
and the storm, flood or rein waters of every river or
natural stream, oenyon, ravine, depression or weter-~
shed, within the State of Taxas, sre hortb; declarad
to be the property of the State, &b e rig 7] ]
use fﬁbreo¥ may be acquired By approprieticn in the
manner and for the uses and purroses hereinafter pro-
vided, and may be teken or diverted from its netural
channel for eny of the purposes expressed in this
chapter, When an applicstion is made for aprropria-
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tion of such water for mining purposes, the cwner of

the lend through which the water flows and which is to
be sarrroprieted sghell heve the prior right ¢o appropri-
ate sare, and shell be permitted to exeroise suoh right,
although such owner mey not have made application prior
to such application by snotrepr, and such ownsy shall have
only ten days after the notice of applicetion to eppro-
priete such weter in whieh to exerciss his prior right
%0 appropriante, whioh he shell 4o by written applicetion
filed with the Board of Water Engineers within sueh
time,™

"Artiole 7535. Possessory right

*A1l persons who own Or holéd a possasscry right
or title to land adjolning cr contiguour to any dem,
reservoir, canal, ditch, flume or lateral, construsted
and maintained under the provisions of this ochapter,
and who shall heve secured s right tc the use of water
in said canal, ditch, flume, lateral, reservolr, danm
or lake, ahali be entitled tc be supplied from suoh
canal, ditch, flume, latersl, dam, reservoir or leke
with weter for irrigation of sueh land, and for rmining,
2illing, manufacturing, development of power, and
stockraising, in sccordance with the terms of hip or
thely contract.*

vArticle 7556, TFeilure to agree upon prioce

*If the person, &ssocletion of persons, or cor-
poration owning or controlling such water, and the
person who owne or holds a possesgory right or $title
to lsend adjoining or contiguous to eany cansl, diteh,
flume or lsteral, leke or reserveoir, oconstructed or
maintained under the provisione of this chepter, feil
to agree upon a price for a permanent water right, or
for the upe or rentel of the necessery water to irrigate
the land of suck person, or for mining, milling, manu~
faoturing, the develogrment cof power, or stock raising,
such person, essspoistion of persons, or corporation
shall, nevertheleas, if he, they or it, have or control
sny water nct sontracted to others, furnish the neces-~
sary water to such person to irrigate his lands cor
for mining, milling, menufeeturing, the development
of power or stoek raising, at sueh prices es ehall be
reasonable and -just, and without disorimination.*
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niarticle 79583, Roerd to fix reates

"The sald Pozrd shall heve pover and euthcrity,
and 1t sisll e its duty to fix reasconuble rates for
the furaishing of weter for the purnoges or any pur-
pose mentioned in this chepter,”

rarticle 7570, Rules end regulctions made and
publisghed

rEvery person, assccisticn of persone, ocorporation,
or irrigetion district, conserving or surrlying water
for any of the purposes authcrized by this chapter;
shall mzke and publish resgonadle rules and regulutions
relating to the method and menner of supply, use and
diatributlon of weter, and prescribing the time and
menner of making applicetion for the use of water and
peyrent taerefor.”

virticle 7883, 4sdditlonel right of way obtained

"Any person, assocleticn of persons, corperation,
irrigetion or water imrrovement distrioct, or any city
or town, mey &lec obtain the right of way over private
lends and also the londe for purping plente, intakes,
headgutes end storarge reserveirs, by condemnetion, by
causing the dareges for any privete property approprieted
by any such person, asscclstion of persona, oorporetion,
water improvement or irrigstion district cr city or town,
to te zesessed and peld for as rrovided by the Ztatutes
of thic Stete, and se previded in Title 52 of this Aet
relating to 'Eminent Domain' provided, however, that
when the power greated by this section is eought to be
exercised by any person or associsticn of rpersons, but
nct including irrigation corporztions, dlstricte, cities
or towne, he or they shall first meke appliceticn to the
Boeré of Weter Lnglneers for such condemnetion snd seid
Bozrd shall make due inveastigetion and &f it deems ad-
viseble shall give nctioe to the party ownlhg the land
sought to be ocndemned, and after hearing, may lnstitute
guch ccndernttion proceedings in the name of the State
of Texas for the use and benefit of said person or per-
sone and all)l others similiarly situnted, the costs of
sald sult snd ccondemnation to be pald by the person or
persons at whose instance the 2are is instltuted in rro-
portion to the benefits received by each as fixed by
said bosrd and to be pzid before use ls made of such
condexned rights of rropsrty; andéd thereafter all per-
sons seeking to take the heneflits of sBuch condemnetion
proceedings shall meke eppllication therefor to the Ro.rd
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of Veter Englneers and if such applilosticn ls granteéd
shell pay fees and churges as mey be fixed by the
Boerd."

The RBoard of Wster Engineers is vested with broed pow-
ers in regulsating the use of water over whioch it hes reguletory
ccntrol, Beceuse the Gulfl Joast Water Company takes sll of ita
weter out of the Celorado River and sells it to rice farmers
for the rurpose of irrigating rice land, the sald company is
subject to regulution by the Bosrd of Water Engineers as pro-
vided in Title 1£8, Revised Civi]l Statutes. .airtiocle 7558, supra,
rrovides thet the furnisher of weter rust supply weter to "all
persons who own or hold a poesesscery right or title to land ad-
Joining or contigucus to any dax, regerveir, canal, diteh, flume
or ls=tersl” when they ehall heve secured a right to the use of
the water. Ve are informed that some ninety (90) persons have
gsecured the right to receive the water from the Gulf Coast Wa-
ter Company.

Articies 7556 and 7537, provide, that water must be
supplied at such prices es shall be reascnedble and without dis-
eriminsetion. Article 7583 gives the Board of Water Engineers
pcwer and authorlty to fix ressonshle rates for the use of the
weter., Article 7870 requires the furnisher of water to meke and
publish reascncble rules esnd regulations relating to the manner
and rethod of supply, use and dlstribution, and prescribdbing
the time end manner of making epplication for the use of water
and yeyment therefor,

Article 7583 grants irrigation companies the right
of eminent domain. To make certain that irrigation companies
had the right to condemn land under iArticle 7583, the 44th
Iegislature, Reguler Session, 1935, enzsoted Senate Blll Yo,
156, Ch. 49, page 1E8, clurifying seld article. The emergency
clause of aaid Act resds as followsl

"hec, 2. The fact that under the codificstion
of 182% the codifiers, or else the printers, left a
gueation under the new laws of 1925 as to the powers
of irrigetion corporations to condemn land, which
power hos always bhean expressly reoognized in Texes,
and it is necessary to clear up the guestion and it
ia vital to the agricultursl development of this Stete,
crectes en emergency end an imperative publlc necessity

by -
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that the Constitutional Rule requiring bills to be :
read on three severel days in each House be suspended,
and the meme is heredby suspended, end that this Act
take effect and be in force from and after its pamsage,
and it i& so enected.”

In the case of Colorado Canal Co., vs. MoFarlend and
Southwell, 94 5. W. 400, the Court of Civil Appeals went so far
as to say thet the possession of the right of eminent domain
fixed the stetus of an irrigetion compeny as a guasi publie
corporation regardless of whether it exercimses the power or not.

¥r., Justice Dibrell, speaking for the Supreme Court
of Texas in the case of Raywood Rice, Canel and ¥illing Co., vs.
W. F. Brp and W, E, Wright, 105 Texes 141, said:

"The granting of the power of eminent domain
imposes & public service in return. No authority
under our law exists for conferring the power of
eminent Gomein for privete use, The moment such
power is granted the grsntee bscores quasi pudlie
in ocheracter and while bhis or 1ts functions are ex-
ercised for profit they must be exersised in the in-
terest of the public upon reasonable terme and without
diseriminetion, * * *n

We quote from the cese of Americen Rie Grande Land and
Irrigation Co., vs. Mercedes Plentetion Co., 155 8. W. 286, (re~
formed and effirmed £08 S. W. 904}, as follows:

®ippellant ocorporation was organized and charter-
ed undey section 11, o. 2Bl, p. B3, of the Aots of 1805
{rR. 8. 1911, art, 5608 et zeq.,), and follows the langusge
of that act in stating its purposes and powers. rrom
these powere grow, by opsration of law, its duties, which
oannot bYe changed or lessensd by 1v8 intentions, In
Boerden v, Rice & Irrigetion Co., 98 Tex, 494, 86 8, ¥.
11, 107 Am. St. Rep, 840, the Supreme Court of thie state
held that suoh & charter c¢reastes a quasi public ocorpora-~
tion which i8 chsrged with duties to the public asommensu-
raete with the powers and privileges conferred upon it
by law, The legislizture in the ebove act has not very
clearly defined the rights of the public nor the dutics
of the oorporation, but a careful study of the languege
of the act in the light of the well-established princil-
Ples of law makes clesr the meaning. As aptly sald by
the learned judge who wrote the opinion in the Borden

o3
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cagse, the powers of the corporatlon are conferred to
enabie it to arprorriste water and to convey it 'to all
persons entitled to the semej! to 'all persons who own
or hold & possessory rizght or title to land adjeining
or contiguous to any canal, ! ete., and *Who shall have
secured & right to the use of weter * * * in accordance
with the terms of their contract.' In cese-of & short-
age of weter, a plan for proraticg the supply is rro-
vided, and the ssle of a permenent water right is mede
an sasemsnt upon the land which will psss with the title,
ete, It is further provided that in cuse ne ecntrset can
be agreed upon between the consurer and the irrigetion
company, the consumer shall nevertheless he entitled to
water upon reuscnable terms. Such lengusge, aided by
the rule of law thst only public or guasi public cor-
poretions are endowed with the power of eminent domeiln,
can only be understood to mean theat out of the grant of
power to the corporetion shell grow, ipso fscto, the
right of the property cwner to receive, upon reasonsble
terrs, a Tair proporticon of the water taken from the
water ccurse and conducted through its canals, and that
the power c¢f the corporetion to contrsct for tne supply
of water i8 limited to such subjects as do nct conflict
with the rights of the parties aa fixed by the law,

In the Borden Case the court, upon thls sudbject, 38id:
1The power to ocontrzct, nere given to the owaer of the
plant, cennot, if the business is to be regarded as
affected with a public interest, be rscognized aa ab-~
sclute and uncontrolled., Common carriers and others
engaged in public cellings hove the power to contract,
but it cannot be so employed as to absolve them fram
their duties to the publie or to deprive cthers of
thelr righte, Rights ure evidently secured by this
statute tec theose 80 Bitusted as to be able to aveil
themselves of the water provided for, and those rights
it is the duty of the owners of the contemplated busi~
ness to respeot; and the power to contraot, under the
well-recognized principles applicutle to those eherged
with sueh duties, must be exercised in suberdination to
such dutles and rights. Ressonable contreets are what
this statute reanas, snd nct contracts employed as
evasions of duty.' 98 Tex, 511, 868 8., ¥. 15, 107 am,
2t. Repn., 640."7

See 8 A, I. R. 288, 18 A, 1. R, 1287 and 44 Tex. Jur,

3I39-369 for a full discussion and citetion of authorities concern-
ing the question of an irrigation company being a utlility com-

o4
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pln,'-

From the above clited authorities, it is apperent
thet an irrigation company possesses many of the attridutes
oommon to the more gensrally known utility comranies, Further,
it seems to us that there are as many reasons, if not pore, for
disqualifying a director, offiocer or employee of an irrigation
compeny then thers would be of disqualifylng & director, of=-
fioer or employee of & gas or telephones company. Certainly,
from a personal stendpoint, it would seem that a person in-
terested in & water company is in a muech detter position to
profit from the appointment in question than & person interest-
¢d in a gas or telephone company.

For the reasons herein ststed, we are of the
opinion thet the Gulf Coast Water Company is & utility com-
pany within the meaning of Beation 3, Aots 1934, 43rd leg.,
4th C. B., Ch, 7, p. 83, It follows thet a director, of-
fiocer or other employee of sald company is ineligible to
be appointed to the Bosrd of Direotors of the Lower (olorado
River Authority as provided in seld aet.

Yours very truly

APTORNEY OFNERAL OF TEXAS
WD JUT 15 1940 - ny .

‘Glenn R, lewis
Zi(/A\_/ - Assizstant
¥ HS™ pom .
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