OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Ronoradle £, S, Foreman
County Auditer
Jefferson County
Beaumont, Texas

Dear Sir: Opinion

d &8 AN ezergency
3d the opinfon of the
y auditor eon-

18 theraewith, whose

Your pécep squqst foxanr ppinion of this De-
partmeat on th T} in atated has been
Tecelived.

stter as follows;

g the provisioas of Ar-
ick states: '**%In cases
purdlases not in sxcess of one
Tty 4ollears may be made upen
be approved by the commission-

) would appreciate having your opinion
with refexrdnce to the following Questions:

the Commissioners' Court detarmines
that & certain purchase was made as an emergendy
and the opinion of the County Auditor con-
flicts therewlith, that is, he 1s of the opinion
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that such purchase was not an exsrgency, whose
opinion ias to govern?

"Is the authority for declaring aan ezer-
genocy and amending the bdudgat or the erergsney
purchases of materials and supplies not exceed-
ing $150.00 invested in the Comsmissioners!' Court?"

Artiole 1689, Vernon's Annotated Civil Statutes
Teads as follows:

"Supplies of every kind, rocad and dridge
material, or any other material, for the use
of said county, or any of its officers, depart-
ments, or institutions must be purchased on
sompetitive bids, the contract to be awarded
to the party who, in the judgzent of the com-
missioners court, has sudmitted the lowact and
best bid, The county auditor shall advsrtise
for & period of two wesks in at least one dally
newspaper, published and circulated in the
eounty, for such supplies and materfsl accord-
ing to specifications, giving in detzil what
is neeoded. Such advertisezenta shall state
where the gpecifications are to dbe found, and
shall give the time and place for rsescsiving
such bids, All such eompetitive bids ahall be
kept on file by the sounty auditor as a part
of the reocords of his office, and shall de sud-
Jeot to inspeation by any one desiring to see
them. Copies of all bids received shall de
furnished by the county auditor to the sounty
Judge and to ths commissioners gourt; and when
the bids received are not satlisfactory to the
sald Jjudgze or county ecommissioners, the auditor
shall reject gaid bids and re-adver:ise for nesw
bids, In cases of emergency, purchaaes not ln
exoesss of one hundred and fifty dollars mry ba
made upon regquisition to be approved by the ocom~
missioners sourt, without advertising for com-
petitive bids,”

Under title 34, Artiocle 1645 to 1676, inolusive,
and the smzenduments thereto, the general duties of the
sounty audlitor is to keep an oversight of all of the of-
ficers of the eocunty, who may be authorized or required to
recalve Or oollect money for the use or beslonging to the
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county, and to 8sse to the strict snforoement of the law
governing csounty financea, Xore specifically, it 1is his
duty to exaxine accounta ind reports, count sash, pre-
scridve forms and rules to be used in the sollection of
county revenuss, and receive bids for materials and supe-
plies. He 1s required to keep enuxerated acscounts, make
quarterly and annual financlal reports to the ¢ommission-
era' court. The oounty auditor also exercises control
over and has ths custody of the records, papers of his
office, and supplies the commisaioners' court with such
information ooncerning the affairs of the county as will
enadle that dody properly and effiociently to discharge
its duties,

The authority to c¢ontraot on behalf of the eounty
18 vested alone in the commissioners' oourt in the absenoce
of statute authorizing some othar agency to contraot; and
if an agreement is not made through or sanctioned by such
agenoy it binds neither the county nor the individual.
8parks vs, Kaufman County, 194 3, W, 605; Collins County vs,
Sehultz, 243 3.%, 60§; Presidlio County va, Clarke, 85 5, %,
47%; Tex, Jur, Vol. 11, p. 631,

The ocommissioners' court is charged with the ad-
ministration of county business, Publie officers and
governmental and adminlatrative boards possess only asuch
powers &s are expre-sly coxafsrred uron them by law or are
necessarily implied from the powers so conferred, They
cannot legally perform acis not authorized by existing
law, Tex, Jur., Vol, 34, p. 440-441.

The county auditor is not authorized to deter-
mine whether or not a certaln purchase was made as an
emergency, his dutlies belng to examine any account expended
for an exergency as to ths corresctneas of the same and not
whether the smergency existed,.

Article 1659, supra, specifically provides that
"In oases of an exergency, purchases not in excess of one
hundred and fifty dollars may be xade upon reguisition to
bs approved by the commissionsrs court, without advertising
for competitive bids," Clearly unier the abdove mentioned
statutes and authority, the commissionera' court should de-
termine whether an scergsncy existed or not.
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In answer to your firat question, you ars re-
spectfully advised that it is the opinion of this Depart-
zent that the discretion of the commissioners' oourt is
not absolute authority to expend county funds in the ocase
of an emergendy, and ie final, only where the gquestion
is dedatadle or whers the existence of an energency is
unqusestionable., However, seid oourt has no authority
10 determine and decliare that an emsrgenoy exists, and
expend oounty funds therefor, where the facts olearly show
the contrary, Said court has no legal authority to declare
an smergency and evade the law, where in faot, no smergenoy
exiasts, '

with reference to your second question, you &re
Tespeoctfully advised that 1t 1s the opinion of this De-
partment that the authority for dealaring an exmergency
and amending the budget for the emergenéy purchases of
materials and supplies not exceeding one hundred and rifty
dollars is vested in the ocommissioners' court, Artiocle
689a-11 and Artiole 1659, supra,

Trusting that the foregoing fully answers your
inguiry, we are

Yours very truly
ATTORNIY GENERAL OF TEXAS

B’,WW

Ardell williams
Assistant
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