OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GEnaLp €, MANN
ATTORREY GENERAL

Honoradble R. L. Wilson
. Member, Texas Board of Fharmaoy i
Livingston, Toxas '

Dear Siri

Opinion No, 0=-23%
Ret {a) Praotice of pharmacy\in

Texas by reglstrants of other
state thout lioense} \(b)
Oper ion of\pharmaocies without

- r letters of June 15,
1940, supplemente by vou etter™of July 6, regarding the

;/the opinion of this

) May ap oy operate any portion of the
. na Open without the attendance of a

the expensesg ot & delegato of the Texas
armaoy be pald out of pharmaoy funds in
 meeting of the Natiocnal. Assuoiation of

Section 8 of Artlole 4542&, Vornon's Annotated
Civil Statutes, reads as followss

"I+ shall be unlawful for any person who 1- not :
& registered pharmaoist under tke provisions of this Aot,
or who is not under the direct supervision of one =0
registered to compound,mix oOr manuraeturoa or sell or
diatribute at retall to the oonsumer any drugs or-
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Honorable R. L, ¥ilson, Fare 2

"nediclues, exoept in oririnal panckar~es, provided that

all persons now reglstored in this State as pharmacists
shall have all the rlchts which are graonted to pharmacists
under this Aet and provided further that rothinz contalned
in thie Act shall %o construsd to prevent the administrae
“don or eorpoundins of druprs and medloinoes oarried or kept

by llconasd physiolana, dentista, vetarirarians and Chiropee

éists in order to supnly the neods of their patients) not

to prevent the szle of patent or wroprietary medliocines ia - .

oricinel paokases only and insectlcides and funcioides,
—arnd harmless ohenlecals used in tha arts, when properly
latoled; not to praovent liconsed physloclans dantists
voterinuarians ard oliropodists froa con un&ing, rzanuface
turin: and gelling any mediclnes of thelr own formulae”

Article 738a, Vernon's Annotated zonal Cod.oA maken
the violation of any of the provisions of Articls 40424 a rlge
demeanor. It is clear, therafore, that every pharmncist prage
ticing that profossion in this 3Stute miot %Ze rerlistered or
1icensed by the Board, or operating uasder the direct sujore
vision of one so recglstored,

Seotion 9 of Artiocle 4542a, Vernon's Annotated Civil

~ Statutes, provides for the graantini of llcenses dy the Doard,

and, insofar as 18 psrbinent to the prodblea at hand, readsi

"Frovided that the Zoard may at its disoretion
crant license .us pharmaclist to poraons who furnish proof
that they have been rogistered as sueh in some other State,
and that they aro of good méral character, provided such
otler State in 1ts exazination raquired the same reneoral
derroce of fitness required by this State and granta the
sano recsiprooel privileges toibarmacists of this State)

L) . . .

* & @

Article 45428 thus vests discretion in the board (the

conditiosng sat forth in Seotion 9 beliy met) to grant or refuse
$0 rrant on the basls of the faoata in ecch individual case lie
cences to pharmacists registsred unde: the laws of sonme other:

statae,

If such pharzaclists .practice their profeseion 1n
thls State without license from the Tuxag Doard of Fharnady,
. or do rot operate under tho direot sujsrvision ol one 8o
recistored, you are advised in answer to queation Fo. 1 and
it i3 the op{nion of this Departmont “bat they will violate
Article 758a, Vernoa's Annotated Penal Code, and will be -
cuilty of a xzlsdemeancte . T
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Your second question is whether or not a pharmaoy

may operate for any portion of its tims without the attendanoce °

of a reglstered pharmacist. Conceivably your question could
oover many situations and in the absenoce of the faots as 0

any partioular instance we shall endeavor to provide a general .f -
- Tule for your dlrection, S

Seotions 15 and 18 of Article 4542a, Vernon's '
Annotated Oivil Statutes, read as follows:

"Seoc, 15+ In all stores in which a reglstered
pharmaocist 18 continuously employed, and where the '
- provisions of this Act have been ruily complied with,
© there shall be displayed in a prominent place in or
- on the front of sald store the word "Pharmaoy?,“

"Seo. 16, It shall be unlawful for any person t0

~~Aaisplay in or on any store or place of business the word

'‘Pharmacy' elther in the English or any foreign laaguage,
unless there is continuously employed therein a registered
pharmaolst under the provisions of this Aot."

: Seotion 15 requires that all stores at which a
reglsteored pharmacist is contipuously employed display the

word "Pharmacy" in or on the front of the store. Section 16

makes it unlawful to so use the word "Pharmaoy" unless & reglse -

.tered pharmacist is continuously employed therein. Tharefore,
- in order to answer your question we must assume that the drug=
- store has the word "Pharmascy" in or on the front of the store

and that a registered pharmaoclst 1s employed therein. The

~ problem then involves an interpretation of the phrase "oon-
“tinuously employed®™. If the phrase is synonymous with the
. phrase "oconstant attendance" or "contlnuous attendance®,
"~ your second question must be answered in the negative. How~
-~ .ever, we hold that it is not. .

To our minds the words "continuously employed®

. as used in Article 4542a, Vernon's Annotated Clvil Statutes,

refer to0 employment rather than attendance, and that the words

-+ are used as the anvithesis of intermltfant, sporadlio or part-
' time employment. Thelan?ua e of the oourt in United States

v. MoGill (C.C.Al) 856 F. {28 - 522, 624, aptly expresses our

. "Holidaya sioknesses, reoreation perioda,'wookznds.
-all are breaks in-tho continuity of one's oocupation,but
" would not necessarily destroy its contlmuisy.® . ..
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Consequently 4t is the opinion of this Department
and you are respectfully advised in answer to zour aocond e
quastion that a drugstore displaying the word "Fharmaoy” in

. or about the store and employins a fulletime, reglstered

vharmacl st may operate for a portion of the time it reaains
oren -~ by way of suggestion, when tho pharmacist is 111
at ncals, or has & nizht off « without the attvendance of a
reglstered pharmacist, -
Your third and final quast’on {§ whether or not
the Toxas Board of Fharmacy may use runds oollected under
the Fharzmacy Aot to pay the oxpenses of a delo;ate to the
Rational A.scclation of bBoards of Fhurzacy, In this conneotion,
you have been kind snough to furnish this Departaucent with a
de.riled ntatemont am to tho purpdss of tho National Asaotiae-
tion of Zoards of Fharmaoy, IHowever, as stated to you before,
we ~ust degline to answor this question until we arc in full
rossagsion of ructs as to the purpoae Of tho dolegate in Ate
tending this moeting and what tho Jourd expects to accomplish
in the way of "gtate buslness™ by sendlng the delesate - faots
upon whioh wo nmay base a e¢onolusion oo %0 whether or not sush
& trip 1s necessary "in the porforzarzce of the dutiss of the
Board.” 8so Seotion 3, Article 4542¢.

Yours very truly
ATTOENEY CERERAL OF TZXAS

Ey

ames D. Smullen
 Assistant

JDS:E&N‘

APPEEzf:JUL 26, 1940

ATTORNEY GENERAL OF TEXAS .. . & . '

APPROVED

: OFPINION
F'-OMMITI’E! ‘

Y.
. OWAIRMAN



