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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

ATTORNEY GENERAL

Honorable Forrester Hanscook
District Attorney
wWexahachie, Texas

Dearxr Sir:

8 pinion of this De-
partaent on the questionsdas & stated has been

received,

- and qualified
as such, % OX 3,/ Teports for

0 in ocllected fees
uncallected fees.

aims $1800.00 for deputy
BIQ appear on the minutes of
he conunr sperat ecurt of Ellis Gounty any ore
dex approwing the deputy hire of any deputy ex-
for two mgnths at $75.00 per menth. This

v--t to tho gounty ¢lerk's office and filed
the proper papers and pejd his fees incident to
deputizing this given man, but he d1id not present

T V‘-_ NO COMMUNICATION 15 TO BE CONSTRUED AS A DEPARTMENTAL ORINIGH UNLESS AFFROVED WY THE ATTORNEY QEMERAL OR FIRST ASSISTANT
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any written applicaticn to the commissioners?
court vith reference tc the salary per nmonth
or the name of the individual degired to serve
as deputy. In this partjioular, the ocommission-
ers' court has no written order approving the
indivifuel or the salary of the individual who
18 olaimed to be tha deputy by this said con-
gtadble.

"At the expirstion of twelve ronths this
constable filed an expense account covering the
entire year's operation., FHe 41d not rile dur-
ing 1936 a nonthly expense sccount. In his an-
nuel exjyense agcount 18 ¢laimed the following
items, to-wit:

"Telephone and telegraph, printing and
stamps, unifors, siren, badge, and car expense,
miscelleneous.

"With reference t0 the above stated facts,
we would like to ascertain the following infor-
mation, to-wit:

"l. Are the items of expense ..ove Yrefor-
red to legal, and as such, oan they be claimed
by & constabhle?

"2, Can a constable employ & deputy in the
manner above set forth and pay him a salary not
approved or agreed upon by the coimissioners?
court end then legally deduct the sxgenses inci-
dental to auch employment fromx hls asnpual report?

*3. In auditing the annual report of a oon-
stable are the uncollected feeg raported by =said
oonstable to be consldersd aa cash items in as-
certaining the total gross earningzs?

"4, Can a coxmmissionars court under the
above stated Tacts, allow a conatable so conduct-
ing his business a yeasonable amount of expenses
to be deducted from his total gross fees? And
can they, in turn allow such cornstable a reason-
eble sur of meoney for deputy hire, sald sum to be
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deductable from sald constable's total gross
fees collected?

*$. In this conneotion if the facts be as
above stated, what would your department recom-~
mend as & proper proocedure to enforce the rights
of a glven county toward a constable acting as
herein stated?

According to the last Federsl Census (19¢30) Ellis
County has a population of 83,936 inhabitants.

Article 3883, Vernon's Annotated Civil Statutes,
reads in part as follows;

"Except as otharwise provided in this Act,
the annual fees that may be retained by preoinect,
county and district officers mentioned in tihis
Article shall be as follows:

"
L] - L

*3. In counties containing as many &s
thirty-seven thousand five hundred and one
(37,501) and not mores than sixty thousand
(60,000) inhabitants, or conteining a city of
over twenty-five thousand (25,000) inhabitants;
« « » Justice of the Peace and Constable, Right-
een Hundred ($1800.00) rollars each, »

Article 3891, Vernonts iAnnotated Civil Statutes,
reads in part as follows:

“Eaoh officer named in this Chapter shall
firat out of the current fees of his office pay
or be pald the amount allowed bim under the pro-
vislons of Article 3883, together with the sal-
aries of his asgistants and deputiesg, and author-
ized expenses under Article 3899, and the amount
necessary toc cover costs of premium on whatever
surety bond may be required by law, If the cur-
rest faes of such office collected in any year de
more thep the amount needed to pay the amounts
above specified, same shall be deemed excess fees,
anéd shall be dlsposed of in the mannar hereinaf-
tsr provided.
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"
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*1n ocounties containing as many as thirty-
seven thousand, five hundred and one (37,501)
and not more than sixty thousand (60,000}, or
containing a oity of over twenty-five tho.sand
(25,000) ifnhebitants, . . . Precinct officers
shall retain one-third until such one-third, to-
gether with the amount specified in Article 3883,
amounts to Twenty-two Hundred Dollars ($22¢0)."

Articles 3896, 3897, and 3898, Vernon's Annotated
Civil Statutves reads aa follows:

"Art, 3896, ERach distriot, county and pre-
cinot officer shall keep a correot statement of
8l]l fees earned by him and all sums coming inte
his hands ags deposits for ccsts, together with
all trust funds placed in the registry of the
ocourt, fees of office and commissioners in a book
or in books to be provided hix for that purposse,
in which the officer, at the time when such de-
posits are made or such fees and commissions are
earned and when any or all of suoch funds shall
come into his hands, shall enter the same; and
it shall be the duty of the eounty auditor in
counties having & county auditor to snnually exam-
ine ths books and acoounts of such officers and
to report his findings to the next succeeding
grand jury er district oourt., 1In oocunties having
no county auditor, it shall be the daty of the
Cozmissloners' Court to make the examination of
said books and accounts or have the same made and
to amake report to the grand jury as hereinabove
provided.”

“wart, 3897. Xaoh distriet, county and pre-
cinot officer, at the ¢lose of each fiscal year
(Decexber 31st) shall make to the distriot ocourt
of the county in which he resides a sworn state~
ment in triplicate (on forms designed and approved
by the State Audltor) a copy of whioh statenment
shall be forwarded to the Jtate Auditor by the
olerk of the distriect court of said county within
thirty (30) days after the same has been flled in
his office, and one oopy to be filed with the county
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auditor, if any; otherwise aaid oopy shall be
filed with the Commisslioners' Court. Said re-
port shall show the amount of all fees, commis-
sionzs and compensations whatever earned by said
officer during the fiscal year; and secondly,
shall show the amount of fess, commissions and
compenaations collected by him during the fis-
cal year; thirdly, said report shall contain an
itenized statement of all fees, commissions and
conzpensations earned during the fiscal year whigh
were not collected, together with the name of

the party owing salid fees, cormissions and oom-
pensations, Said report shall be f1led not later
than PFebruary 1lst following ths olose of the
fiscal year and for each day after said date that
sald report rexzains not rfiled, said officer shall
be liable to a penaliy of Twenty Five ($25.00)
Dollars, which may bes recovered by the county in
a suit brought for such purposes, and in addition
said4 officer shall bo subject to removal from of-
fice.”

"Art. 3898, The fiscal year, within the
meaning of this Act, shall begin on January lst
of each year; and each district, county and pre~
cinet officer ghall file his report and make the
final settlement required 4n this Act not later
than February lst of each year; provided, how-
ever, that offiocers recelving an ananual salary
as compsnaation for their gervices shall, by the
close of esch month, pay into the officers*® Salary
Fund or funds, all fees, commissions and ocompen-
sation collected by him during said month, When-
ever such officer serves for a fractional part of
the fiscal year, he shall nevertheless file his
report and maXe final settlement for auch part of
the year as he serves and shall be entitled to such
proportionate part of his compensation as the
time for his service bears to the entirs year.m"

Peragraph (8) of Article 2899, Vernon's Annotated

Civil Statutes, reads as follows:

"(a) At the close of each month of his
¢enure of office each officer named herelin who
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is c¢ompensated on 8 fee basis shall make as

pert of the report now reguired by law, an
itanized and sworn statecent of all the actual

and peceesary expenses incurred by hic in the
conduct of his office, such as statlionery,

gtampa, telephone, preciume on offisials' bonds,
ircluding the cost of surety bondés for his Depu-
ties, premium on fire, burglary, theft, rotbery
insurance protecting publlie funde, traveling ex-
penses and other necessary expenses, The (Com-~
miasioners' Court of the county of thse Sheriff's
residence mway, upon the written and aworn ap-
plication of the Sheriff stating the nocessity
therefor, purchase eguipuent for & bureau of -~
criminal identificatlon such as ocameras, finger
print cards, inks, cheuleals, mioroscopes, radic
and laboratory equipment, filing cards, filing
cabjinets, tear gas and other equipmsnt in keep-
ing with the syetem in use by the Department of
Publie Safety of this State or the United States
Department of Justice and/or Bureau of Criminal
Identification., If such expenses be f{nourred

in oconnection with any particular c¢&se, such
statement shall name such casea, 3Such expanss ac-
count ashall be subjeot to the audit of the

county Auditor, if any, otherwise by the Conmis~
sioners' Court; a&nd if it appesrs that any item

of 2uch expense was npot lncurred by such offioer
or such item wag not a necessary expense of of-
rfice, such 1tem shall be by such auditor or oourt
rejected, in which case the collectlona of suoh
item mey be adjudiceted in any court of competent
Jurisdiction., The amount of salaries paid to
Asslstants and Deputles eshall also be clearly
shown by such officer, giving the name, position
and amount pald each; and in no event shall any
cfficer show any greater amount than actually paid
any such Assistant or Deputy. The amount of such
expenses, togather with the amount of salaries
raid to Assistants, Deputles and Clerks shall be
paid out of the fees earned by such officer., The
Commissioners' court of the oounty of the Sheriffts
resifence nAy, upon the written and sworn applica-
tion of the Sheriff stating the necessity thersfor,
&llow one or rore autonobiles to bs used by the
Sheriff irn the discharge of his official duties,
which, if purchased by the (Qounty, shall be bBought
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in the manner prescribed bdy law for the purchase
of supplies and paid for out of the General Fund
of the ocounty and they shall be and rezain the
property of the ccunty. The expense of mainten-
ance, depreciation and operation of such automo-
biles as may be allowed, whether purchased by the
county or owned by the Sheriff or his Deputies
personally, shall be paid for by the Sheriff and
the eapount thersof shall he reported by the
Sheriff, on the report above mentiocned, in the
same manner as herein provided for othsr expenses.”

Artiole S90R, reads in part as follows:

*Whenever any distriet, sounty or precinot
officer shell require the services of deputies, asaist-
ants or olerks in the performance of his duties he
shall apply to the County Commissioners* Court of
his ocunty for authority to appoint sueh deputies,
assistants or slerks, stating by swora application
the number needed, the position to be filled and the
amount to be paid, 3Sald application shall de ao-
companied by & statement showing the probadle re-
ceipts froam rees, commissions and ocompensation teo
be ccllacted by said office during the fiscal year
and the probadble disbursements which shall iaclude
all salaries and expsuses of said office; and said
court shall make its order authorizing the appoint-
ment Of such deputies, assistants and clerks and
fix the compensation t0 be paid them within the
limitations herein preseribed and determine the num-
ber to be a&ppointed as in the discretion of said
court may be proper; provided that in no oase shall
the Commissioners* Court or any member thereof at-
tempt to influence ths appointment of any person as
deputy, assistant or clerk in any office, Upon the
entry of such order the officere applying for sueh
assistants, deputies or olerks shall be authorized
to appeint them; provided that said compensation
shall not exceed the maximum amount hersinafter set
out. The coxmpensation which may de sllowed to the
deputies assistants or clerks above named for their
services shall be & reasonable one, not to exceed
the following amounts: , , "
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The sslary of a constable in Ellis County under
Article 3883, supra, is Eightesn EBundred Dollare ($1800.00)
plus one-third of the fees collected in excess of such
amount of salary, as provided in Article 3891, supra, a0
that such total salary shall not exceed the sum of Twenty-
two Hundred Dollars. ‘

In this oonneoction we Quote from our Cpinion No.
C-131, as follows:

"¥e construe Article I89l to wean that in
somputing the excess fees to bs allowsd thess
officers it is not permissible to compute one-
third of all fees collected but only one-third
of such fees in excess of and above 31,800.00.
That is to say, if the total fees collacted
ahould bde $3,000,00, the Justlice of the Peace
and Constable would be entitled to retain one-
third of $1,200.00 which would be the sum of
$400.00, thereby making the total salary and
excess Tees allowed to suoh officers to be the
sum of 32,200.00,"

In the case of Plerson, Justlice of the Peace, et
al., v. Galveaston County, 131 8.%. (24) 27, referring to
Artlcle 3899, 1t was held, among other thlngs, that the pur-
pose of the statute requiring socunty officers to smake s
conthly statement of expenses insurred in the conduot of
their offices wag t0 provide a meana of ssoertaining the
correctness of such expense ltems each month as they are
incurred and that the actual expenses paid or incurred
by such officers oonstitute the measure of the offiocial's
right to recoupment from the county. Thia case further
holde that a Justice of the Peace was not eantitled to re-
cover from ths c¢ounty items of expenses olajimed for postage,
traveling expenses, and messenger service during certain
yoars while in office, where the Justice 4id not render
monthly statements of such expenses as reguired by statute,
but merely filad annual reports estimating the expenses in
lump saum amounts. This case also further holds that the
statute requiring county officers to make a monthly state-
mpent of expansas incurrad in the conduct of their offices
cannot be evaded by ziving yearly estimates of expenses in
lump suz. amounts.

Referring 10 Artiecle 3899, supra, we guots from
the ahove nmentioned case as followay
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"The manifest purpose of this statute was
to provide & means of ascertaining the correoct-
ness of expense items each month as they are in-
ourred, The aotual expenses paid or incurred
constitute the measure of the official's right
to recoupment. The monthly itemization is for
the protection of the county by affording a
peans of ascertaining the faot and amcunt of
such ¢laimed item of expense and whether it wae
properly chargeasble as such. Jt is manifeat
from the ennual reports and confirmed by the
evidence that these expenses were merely es-
timated and e lump sum given each year., The
statute would be of no value 1f its salutory
provisions could be evaded in this manner. . ."

The authorized expenses which may be deducted
under Artlcle 3899, supra, ara such expenses as &re enu-
gerated therein, and an officer to be entitled to make
auch deductions must comply with Article 3899, supra, by
making an itemized and sworn statement of all the actual
and necessary expenses incurred by him in the conduct of
his office at the close of each ponth of his tenure of of-
fice. Only those expenses which are authorizsd under the
atatute can be deducted. From the facts stated in your
letter, the constable d4id not make an itemized eand sworn
monthly statement of the expenses incurred by him in the
conduct of his office as required by Artiole 3899, supra,
Therefore, the opinion of the court in the case of Plerson,
Juatice of the Peace, et al. v, Galveston County, supra,
answars your first question.

Article 3902, supra, specifically provides the
manner and method of procedure that any distriet, county
or precinct officer must follow when such officer requires
the services of deputlies, assistants, or clerks in the per-
formance of his duties, Under the facts stated 1n your
inquiry, the constable did not comply with any of the pro-
visions of the sbove mentioned statute, Therefore, your
second question 1s respectfully anaswered in the negative,

In answer to your third guestion, you are advised
that it is our opinion that in auditing the annusal report of
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the constable, the uncollected fees reported by said ocon-
stable are not to be considered as oash iteme in ascertain-
ing the total gross earnings, but such fees are to be gon-
sldered as fees sarned during the fiscal year and not
collected, which shall be shown in the sworn statement of
the constable as jrovided by Article 3897, Vernon's Anno-
tated Cilvil Statutes,

Irn view of the foregoing auvthorities and under the
statexant of facts above quoted, _your fourth question ia
answered in the nagative,

with reference to your rifth question, it is our
opinion that the proper -rocedure to enforos the right of
the county under the above mentjioned facts would be for the
ocounty to institute suit on the constanle's bond to collect
any and s8ll fees that the conatable is illegally withholding
from the county which the county is legally entitled to.

Trusting that the foregoing fully answars your in-
quiry, we are

Yours very truly

APPRQVEL JUL 12, 1940
’ ATTCRREY GHENERAL CF TEXAS

4 £ ij. 4.

ATT&RNEY‘GENERAL Ardell Williams
Agaistant

A¥ row

APPROVED

OPINION
COMMITTEE

Btégégng

CHAIRMAN




