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Honorable W. 0. MocOlain
Distriet Attorney
Oonroe, Texas

Dear Siri Attention; Mr., Ned

s Assiast-
ant

Opinion No, §e o
Re: § trudtees of an ind3gpéndent

. uning
gity\ house, tennis courts,
. .orcntionnl use of

hner geason under the super- e
e, said school Adistriot

R d¢ the pudlie and perhaps
) rg- o pominel fee for the use of

hing pool?

- . Y 18, requesting aa opinion of
this Defartzént on the addve Question, has received ocur at-

It i€ necessary that we rirst consider your Ques-
tioftas nane ocohtemdlates the expsnditure of availadle sohool
funds\for atibnal project, the uaits of whieh are is
the natk : drmahent improvements, requiring ¢onsideradle
sums to U ap‘ro' {ated annually 4in the operation and main-
tenance Of ‘gaid faoilities, unless possidly, the revenues de-
rived from tl use thereof, and authorized to be charged, are
surficient to maintain and keep same in operatioxn,

NG CONMMUMICATION 18 TO BE CONSTRUED AS A DEPARTMENTAL OFINION UNLESS APPROVED BY THE ATTORNRY SENERAL OR FIRST ASSIETANT
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We will not de so oconcerned herein with "tennis
sourts™ and other like and analagous playground feecilities,
Senerally acoepted as a part of the "physiocal® eduocation
of school ehildren and there can de no Qquestion as to the
trustees' authority in o providing for sane, the expendi-
ture for which is suthorized to be made from proper avail-
adble funds of the distriot. This brinss us to that part of
your request with which we are most ooncernsd, to-wit,
*swimming pools™ and "oommunity house®™,

We bave carsfully studied the oase of Xadeley
vs, Trustees of Conroe Independent Sohool Distriot, 130 S,
¥. (2) 929, which case arose in your district, and numerous
other authorities involving the exsenditure of available
school funds, including those submitted in ycur brief, and
we are unable to find any expressed authority for the ex-
penditure of availabdle school funds for the ereotion of
swimming pools or community houses.

Article 2827, Yernonfa Civil Statutes provides,
in part:

*"The pubdlic free school rﬁnds shall not be
expended except for the following purposes:

L
LI I ]

®"£. Local school funds from distriot texes,
tuition fees of pupils not entitled to free tul-
tion and other local sources may be used for the
purposss enumsrated rfor State and county fuads
and for purchasing appliances and supplies, for
the payment of insuranee premiums, janitors snd
other employees, for buying school sites, duying,
building and repairing and renting school houses,
and for other purposes necessary in the oconduct
of the publio schools to be determined by the
Board of Trustees, the sacoounts and vouehers for
county districts to be approved by the oounty
superintendent; provided, that when the State
availadle school fund in any oity or distriot is
sufficient to maintain the sohools thersof in any
year for at least eight months, and leave a sur-
plus, such surplus may be expended for the purposes

mentioned herein. (Aots 1905, p. 263; Acts 1919,
P. 189.)"
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In the oase of Adanms va, Miles, et al., 300 8.¥,
at page 3I13, the Court held that the affeot of the adove
statutory provisions is to suthorize the trustess to ex-
pend the school funds derived froa loocal souraes and the
surples from the state and county available school funds,
for any and all the purposes snumerated, and for such other
purposes as in the discretion of the Board of Trustees ma

be reasonably necessary in the maintenance and operation of
the S0ho0Ols.

The e¢ourt in approving the suthority so vested in
the trustees, by making the expenditures in the adove oited
cese out of surplus funds, for the oconstruction of snd ac-
quisition of living quarters for teachers found dy the
trustees to be reasonably nscessary in the maintenance and
opsration of the schools, held that the suthority wes im- .
plied from genaral laws apnd further that the question was -
zerely one of poliocy, of administration to be determined by
the trustees, It will be noted however, that Artlole 2787,
Yernon's Civil Ststutes, authorizes bonds to be issued for
the identiocal purposes of duilding & home for teachers, thus
giving & legislative recogrition of the possible existsnce
of such necessity in certaip coumon or indepsndent achool
districts.

The geperal rule 45 that trustees of independent
achool districts possess only the powers expressly conferred
by law or necessarily implied from the powers conferred, Ar-
ticle 2758, Vernon's Revised Statutes; Harlingen Independent
Sochool District vs. C. H. Pages and Bro,.,, {Comx. App.) 48 S8.%.
(24) 963, reversing (Civil Appeanls) 23 S.%. (2) 829; Royss
Independent School District vs. Ielnhardt (Civ. App.) 159 8,
W. 1010, srror refused, :

The e¢ase of Yadeley vs. Trustees of Conroe JInde-
pendent School Distriet, supra, eoited By you in your dbrief,
possibly reises the guestior of using awailadle sohool funds
for the ersection of the proposed improvemsnts, This case,
however, only concerns & particuler expenditure out of & sur-
plus existing in the malntenance school fund, and ia not an
authority on the. question sudmitted.

Yhether “swimming pools™ or “ooxmunity housss™ ocan
be erected by the trustees and paid for out of avajlable school
funds, is not a question upon which this department can render
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an opinion. Many faots enter into the question of susch

units deing upheld as "necessary in the oonduct of the pud-
14e sohool®, such es the local needs and demand for their

use 45 & necessary and accepted part of the school's ourricu-
lux and faoilities., As the control of the publie free
sohoola of your distriot, and the expenditure of sohool

funds are vested by the lLegislature in the trustees, this
Department is not in the position of suoch trustees, with
knowledge of all facts essential to pass upon the question
of whether the trustees can expend the availadle school

ru?d for the ereotion of the abdbove mentioned reoreational -
anits.

Your attention is respectfully called to the pro-
visions of Article £802e-1l Vernon's Revised Civil Statutes.
Independent school diatricts, by the provisions of this ar-
tiocle, are authorized to build or purohase bulldings and
grounds loocated within or without the distriot or olty, for
the purpoase 0f construocting gymnasia, stadia, or other recre-
ationsl faoilities, by the issuance of revenus bonds in ac-
cordance with the provisions thereof, Under this law, as
snacted dy the Forty-sixth legislature, the trustees of a
school distriect are authorized to ereot a swimming pool and
a oommunity bouse by the issuance of donds, obligated to be
paid wholly from revenuss obtained through the operation of
suoh swimming pool anéd/or eommunity house. It appears, how-
ever, from an examination of this statute, that no bonds
may bde issued in acoordance with the act after two years
from March 25, 1939, its effective date. Article 28082,
supra, Section 1.7 inolusiro, oontemplates a reasonadle oharge
and such faocilities may be open to the public at all times
except whers its operations may oonfliot with their use for
school purposes, with the trustees of the district having
supervision anéd oontrol of sane,

You are therefore respectfully advised that it is
the opinion of this Department, that the trustees of the Con-
roe Independent 3ohool District are expressly authorized to
erect a swimming pool, community house, tennis oourt, eto,,
for the reoreational use of the pupils within its distriot
during the school season and; through the summer aeason under
the supervision and sontrol of the sochool trustees, open such

T
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recreational feoflities to the use of the pudblie for which
& TIeksoaadble fee i3 10 be charged, under and dy virtue of
Artiele 2002e-1 Vernon's Revised Civil Statutes,

Yours very truly

ATTORNEY GENERAL OF TEXAS

Wi REtew

APPROVEDJUN 8, 1940
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