OFFICE OF THE A'I'TORNEY GENERAL OF TEXAS

AUSTIN
GERALD C, MANN
ATTORREY GanenaL,

Honorable George E. Sheppard
Comptroller of Publie Ascocunts \
Austin, Texas

Dear Sir: Opinion No. 0-2351
Re: AsSesanent of the
' ritance Tax ago
state of a decedent
n o dyvised all of
opefty to his wife
II‘ her full power
eonvey and dis-
ll ‘af the same and fure
ther provided that 4f up-
. @ hig wifets death any

///ﬁ\\\\ M. 0f the-property remained
“in her possession the
‘same should pass to his
. / daughter,
h’ lro\in rocolpg o rour letter of June 14, 1940,
in which’ you requeat the on}g&on of this departazent as to
the prépey mannes, Of assesszent of the inheritance tax

against the estate of Frank G, Pettidone, The will exe-
outed by Hr; Pott{tynt/ptndn. in part, as follows::

'SICOND;- I give, devize and bdequeath
unto ay wife, lary Pettidone, all of my prope-
erty, real, personal and mixzed, and whereso-
ever situated, of every sort and desoription,
with full pow.r to sell and convey and dis-
pose of same, Or any party thereof, as she
nay desire, and at any time and 1in such manner
and upon such terms as she may elect, and with
full power in the premises to convey the adso-
lute fee aimple title thareto.
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®THIRDt= It is xy will and desire that
upon the death of ay beloved wife, Kary Petti-
bone, should there rexalin any of sald property
in her possession not disposed of or used by
her, such remaining property shall pass to and
beocome the propsrty of my daughter, Mary Lednoum
Poole, now of EKew York, New York."

There can be no question but that if parsgraph
®"Sacond®™ had besn alone included in the will and paragraph
*Third® had been omitted, the wife of the deceased would
have gotten fee simple title to all of the property. Howe
ever paragraph "Third» reserves in the daughter the right
to recaive all of the proverty that the decedent devised
to his wife which will remain at the death of his wife,

The valldity of a devise suoh as in this will has long been
recognized by the courts of this State.

The will that was construed dy the Supreme Court
of Texas in the case of Mollurray, et al v, Stanley, et al,
6 S. W, 412, was Quite similar to ths will in the present
case. The only difference betwsen the Baglay will in that
case and the Pettidone will in this ocase is that the Bazley
will provided that all of the property should go to the sure
viving spouse who should have full powsr and coantrol over
the same to use or dispose of, However, the testatrix fure
ther stated that it was her will and desire that if any of
the property was remaining in her husband's possession at
tis death that he should then give the same to the two
pleces of the testatrix, The court stated as follows:

", « ¢« Fo are of the opinion that N, Q.
Bagley took under the will an estate in fee in
the sntire prorerty, dut that this was in trust
for the baunefidiaries named in the fourth pare
agraph of the will, except as their right was
limited by the right given to him to use and
dispose of the property during his lifetime,.
which was given by the express terms of the
will,.” .

{ho court upheld the validity of the will and stated as fol-
owst



Honorable George x, Sh.pplr‘; Page $ ;

®. ¢« » We know of no iaflexible rule of
law fordidding Mrs., Bagley to so disrose of her
property by will as to vest the entire legal
estate in her husdand, with power to hin to use
or 4lapose of any or all of it during his life-
tize, sven for his own benefit, and at the sacze
tize to vest an equitable estate in what might
rezain at his death in her nieces, and to cone-
fer upon her husdband the power, and to xske it
his duty by will or otherwiss, to vest the legal
I;t:;f in such remalining property st his death

ORe » o

The sourt further stated;

®. ¢ o« If Nrs, Bagley had provided in ez~
press terzs, in her wili, that the part of her
estate recalning at the tize of her husband's
death should go to the persons naxed in the i
fourth paragraph, thea a legal estate thersin &
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would have vested in them under the willj but %

this she 4id not, + *

The type of will referred to by the court iz this last sen-
tence 1s one such as executed by Lr, Pettibone.

The Moxurray case is authority for the proposition
that the will executsd By Mr, Pettibone is a valid one and
one that ashould dbe followed in all its details and enforced
Dy the courts of this State if necessary, However, in so
doing the eourt comzented upon the partiocular right of the

Tesainder and stated as followsy [f

e o o If the plaintiffs had attenpted to
show, at some time prior to the death of N, G. N
Bagley, to what property thelir ultimate and
beneficial right would attaoh, with & view to
enforce soms supposed right, it would doubtless
have been held that the sudjects to whioch such
trust would 80 attach was then t00 uncertalinj
for X. O. Bagley had, under the will, up to the
very tims of his death, power to defeat their
right to aay particular part of the property. . ."
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Having determined the validity of the devise to both
the wife and the daughter in the will in question it de-
cocmes negessary next to consider the value of each estate
or interest in the property for purposes of the Texas Ine
heritance Tax. Artiole 7117 of the Revised Civil Statutes
provides as followsy

*All property within the jurisdiotion of
this State, real or perional, oorporate or in-
sorporate, and any intersst therein, {noluding
property passing under & gensral power of ap-
pointzent exercised dy the decedent by will, in-
oluding the proceedsg of 1life insurance to the
oxtent of the axnount receivadle dy the exeocutor
or adxinistrator as insurance under policles
taken out by the decedent upon his own life, and
to the extent of the excess over Forty Thousand
Dollars ($40,000) of the amount rescsivadle by all
other benefioliaries as insurance under policies
taken out by the decedent upon his own 1ife, wheth-
er bdelonging to inhaditants of this State or to
perscns who are not inhaditants, regardless of
whether such property is 1ooatea within or with-
out this State, whioch shall pass absolutely or
in trust by will or by the laws of dsacent or
distridbution of this or any other State, or dy
deed, grant, sale, Or gift made or inteanded to
take effect in possession or enjoyment after the
death of the graator or donor, shall, upon passe
ing to or for the uss of any person, corporation,
or association, be sudject to a tax for the ben-
efit of the State's Qeneral Revenue urd, in asc-
cordance with the following classification. Any
transfer made dy a grantor, veandor, or donor,
whether by deed, grant, asale,or gift, shall, une
less shown to the ocontrary, be deemed to have
besn made in contemplation of death and subjees
to the sare tax as herein rprovided, if such trans-
fer is zade withinm two (2) years prior to the
death of the grantor, vendor, or donor, of a ma~
terial part of his estate, or if the transfer made
within such periocd is in the nature of a final dis-
tridution of property and without adequate valuatle
oonsiderstion, Aots 193, End ¢, 8., D. 63{ Aots
1929, 41st Leg. lst €.8, P. 109, oh, 50, § 13 Acts
1939, 46th Leg., B, B, 950, 3 1,.° :
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Honorable Georgs H, Sheppard, pags 8

Article 7133 of the Revised Oivil Stltutll'rildl
as follows:

SIf the property passing as aforesaid

shall be divided into two or more estates, as .
an estate for years or for life and & recalndar,
the tax shall be levied on each estate or in-
eTost ssparately, agoQording to e _value ol the
sane at the death of the decedent. 1TDhe vaiue of
estatas fOor years, ssieies for life, rezeinders
and annuities, shall be determined by the fistu-
aries COmblnoa Experience Tables,' at four per
cent ccmpound interest,” (Underlining oursf.

As we have previocusly stated the wife ard daughter

~both have some sort of an estate or interest in the property

of the decedent, In following the mandate of ths statute
that the tax be levisd against sach eatate or interest acoord-
ing to the value ¢of the same it is necessary that we deterzine
the value of the two estates or interests, The Supresme Court
of Texas in the case of Hanna v, Ladewig, 11 S. W 133, in an
opinion written dy Chief Justice Stayton, ocnsidered a will
which was very simllar to the one in this case., The Gourt
stated that it would assume the zoat favoradble positlion for
the appellants and theredy assume that under the will the
wife took only & life estate in her husband's property with
absolute power to dispose of it during her life dy deed. The
court then dlascussed the rights of the rexainderman, and
stated as followm; .

"+ « o« Appellants do not stand as oredit-
ors, or persons having fixed rights in the
property, not to be divested, unless by s con-
veyante zade 00 wvaluable consideration krs,
Hinkly felt ocompelled for her cwn suppors, or
any other reason, to sell 4it, Vhethsr they
should ever receive or beaome entitled to the
property valter Hinkly cade dependsnt on the
relation, pleasure, and act of his wife, who
was the Jother of the persons who were to take
if the wife 4id not execute the power conferred
on her, Speculation as to why he oonferred on
her suck a power would be¢ unprofitadle, but it
is likely ttat he felt he could safely intrust
to the cother a power in the noa-exercise of

N .




Honorable George H. Sheppard, page 6

whioh her own ohildren were interested, She
having exercised the power conferred uryon her,
through whatsoever motive, or upon whatscever
oconsideration, their contingent right was for-
ever out off, when 1t was once exeroised; and
the fact that the property was reconveyed to
her is & matter of no inportance,v

Attorneys for the estate oite the case of Caples
v. Ward, 179 8, w, 856, by the Suprsxe Court of Texas for
the authority that the remainder here was & vested remainder,
The will under consideration in that case was somewhat 4if-
ferent from that deing consldered in this opinion, but aside
from that fast, it eannot be denied dHut that the Supreme Court
of Texas recognized that whatever right the rexaindermen had
was based on a mere dontingency. The ecourt stated as followsy

"¥hether there will be any of the estate
remaining under the exersise of the power pre-
sents a ¢ontinzency, it is true. But under
the will the vesting of the interest of Joseph
Caples, snd the other remaindermsn, is not made
depenédent upon that sontingency. It is not a
oondition precedent to the vesting of his in-
terest, but only a ocondition sudbsegquent, which
may affeot the amount of his interest, or de-
feat its enjoyment, An estate limited upon a
ocontingenoy, to which the effect of a condition
subsequent only is given, vests st conce, sublect
to be divested upon the happening of the contine-
8620y N :

' The nature Of the partic¢ular interest of the re-
caipnderzen in such a ¢ase as the present one was &isocussed
by the RBeaumont Court of Civil Appeals in the ocaze of Norton
v, Smith, 227 8. W. 848, The eourt stated as follows;

®, « « Mrs, Rains, as wo» have thowa, took
title ia fee to all property devised to her by
her husband, George P, Rains, and, under the ex-
preas provisions of the will, had the absolute
right of disposition of same, and no interest,

under the terms of the will, was vested in the
agpeIIanEs. but Lhelr intereat therein despendsd
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upon the condition that such property so de-
ane! to krs., Ralns should not be dlaposed of
B[ her in the exercise of her ri
uncer o W

under the will, took title in fee to all thn
property devised to Rher, with the oonditional
linitation that 80 mueh of same as might not

be disposed of and should be owned by her at the
time of her death should be shared in to the ex-
tent of one-half by the zembers of the testator's
fapily. Xrs. Ralns having, during bher lifetice,
exeroised the right and power expressly coaferred
upon her by the will to sell and dispose of the
property theredy devised, its procesds oannot de
followed and elaimed by the appellants in this
case, whose interest therein was dependent upon
the oondition that XMrs. Rains should not dispose
of asuch property during her lir-timn. e o« (Une
derlining ours)

By way of suxzmary it 1s apparent that all the
oourts of this State recognize that in such & case as the
pressnt one the daughter does have an inter-st or estate
of some sort iln the property dbut that the same rests upon
‘1i:r° contingenoy and is sudject to being divested at any-
1 N

Attorneys for the estate eontend that for inherite-
ance tax purposes in this case the value attaohed to the
estate of the wife is the value of a sinmple life estate in
the property. To 4o so would de to ignore the plain faots
of the case, On August 1, 19031, Asaslstant Attorney General
P. 0. MoEKinsey wrote an opinion addressed to George H, Shep-
pard in whioh the proposition under consideration in this
opinion was discussed, After quoting the applicadle stat-
utes, Judge XoKinsey statsd as follows;

*It will be noted that in sase property .
i3 divided into two or more estates 'the tax
shall be levied on each estate or interest
separately, ascording to ths value of the same
at the death of the decedens,' A rule iz thea
gilven for eomputing the valus of pure life
estates and other estates for years,
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"while the right of disposition msy not
come within the definition of any defined
satate, yet, unquestionadly, it is an 'interest!
in the land such as is covered and oontemplated
in the terms of the statute adove gquoted, Mrs,
Cocke took, under the will, a 1ife sstate in
testator'ts lands plus 'the unrestrioted right
to sell, alienate and dispose of in any xanner
she may see rit' any and ¢ll real property d4is-
poar: of by his will, excepting the four sections
naxed ,

"It is xy opinion, and I so advise, that her
estate should be oharged, not only with the value
of her 1life estate in all the lands, dut, also,
with the fair and rsasonadle value of her right
to sell and convey sald lands with the implied
right to own and appropriate the prooceeds, This
ezbraces svery right of adsolute ownership, ex-
oepting the right to dispose of sald lands by will
or to have saxe pass t0 her heirs by descent,

*To the ordinary person, such a right wounld
be worth the market wvalus of the lands, for, on
the assumption that every person, Iooklns to his
own self-interests, will do that which best subd-
serves his porsonai interests, the ordinary per-
son, therefore, would exeraise his right and sell
" the lasds in his 1ifetime &nd appropriste the pro-
cooga, which he would have the Glear legal right
to do,

"A 1ife estate involves the right of the life
tenant to oocupy, use and enjoy a landed estate,
inoluding the right to rent the saxe and appropri-
ate the rentals, In valuing such life estate, the
law assumes that the life tenant will avail nim-
self of all the rights and privileges granted; and,
hence, in dstermining such value, the law takes ia-
to éonsideration the value of ali suoch rights as
if fully exercised, JIn other words, the law as-
sumes that a 1ife tenant will avail himself of every
right and privilege im order to promote his self-in-
terests, ‘

*2y anslogy, X subdbmit that it may well be as-
suned in this case that the life tenant, krs, Cooks,
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will avail herself of the right to sell and é&is-~
poss of the lands in question in her lifetime
and that, therefore, her eatate should de taxed
with the full value of said lands at the death
of the testator,

"It oocura tOo me that this would more likely

. attain the enda of justice than would be done bdY
taxing the estate of the rezalnderzen with the
full value of the estate in rsmainder, when, in
all prodbabllity, thelr interest in said lands will
be defeated by the sale of saxe by the life tenant,
in which event they would be paying taxoa on an
sstate which they never recelive,*

It iz the opinion of this departczent that ths core
reot rule of law to be applied was announced in this opinion
of Judge XcKinsey. Under cur statutes the value of the 4ife
ferent estates Or intereats are to be assessed as of the date
of the desath of the decedent, As of such date, the wife in
the Fettibone will took an intersat or estate in the propesrty
of the decedent which unquestionadly gave her ths full value
of all the property devised, It is our opinion that the
estate Or interest of the daughter has no present value for
inheritance tax purposss in that the same would de no more
than an expectanay of future possession, To assess and ¢ole
lect & tax agalinst the estate or interest of the daughter
would be to collect a tax againat an intersst that may never
coze into being. On the othor hand to colleot the tax againat
the estate of the mother as if the same is only a life estate
would not be to assess the tax against that estate at its
present rull vnlu-.

In this ecnnection we havo oonuidorod the opinion
of the United States Board of Tax Appeals in the matter of
the Zstate of Carrie L, Jones submitted to us dy the attor-
neys for the sstate. We find nothing 1a that opinion con-
trary to the position we are taking herein. 1In that case
the ocourt recognized ths wvalidity of a will and its provisions
which wers very similar to the will in question in this case.
In that case the husband died first and left the property to
the wife to use or dispose of and if any of the same remained
to go at her death to the daughter. Tke eourt held that when
the wife 4ied the proparty passed to the daughter under the
will of the husband and that therefore the same was not taxabdle,
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The ¢case does not involve & sitcation of an inheritande
tax or an estate tax baing assessed against the various

int;f.:t. 0 estates as of the time Oof the death of the
QS DANG . :

The eonolusion we have announced has previously
been stated dy ths courts of the State of Xew York on at
least two oocasions. 1In the case of In Re: Berzens
Xstate, 283 New York Supplemens 549, the court was eonside
ering a will whioch laft & life estate in the entire remainder
to the widow with power to use the whole or eny part for her
suppoTt and maintenanos in the svent that the inoocme derived
therefroa should not ia her opinion be sufficient for that
purpose. The value of the property whiok had been left by
the decedent was §16,340,33, The State Tax Officials taxed
the value of the wife's estate at $4,888.00, When the wife
died, the officials attempted to tax the party who was the
rezalnderman in the original will of the husband on the value
of the property thus passing to said rexainderzan. The
sourt stated as follows,

"The position of the estate in drief, is
that the interest of the widow under the will
was & dase feo and that she was therefore prop-
srly taxadle in 1918 on the entire rexainder
of the estate. This contention appears to de
wholly sound, ., « True, the appralser, ia 19185,
erred in his deteraiznation of the valus of the
1ife estate with power to sonsume, since it
ahould have been fixed at $16,540.33 and not at
$4,886,00,"

In other words, the court stated that at the time
of the death of the originnl decedent, even though the wife
got only a life estate with the power to dispose Oof the prope
erty, she had gotten full valiue and the tax should have deesn
assessed against her estate at the full value of the property.

In the case of In Res Post's Xstate, 160 New York
Supplement 884, the ocourt was confronted with the saze proposi-
tion. In referring to the estate that was transferred to the
widow upon the death of decedent, and in holding that the same
should be taxed at the full valus of the roperty, the eours
stated as follows; o
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»I% is transferred to her under the dece-
dent's will and the State imposes a tax upon the
value of the property transferred. There is ne
authority in the tax law for asaessing a tax up-
on the value of her life estats in the residuary,
because that is not the interest transferred to
her Dy the will of the decedent, She is entitled,
not only to the income from the residuary during
her life, dut also to the principal, . .*

I% is the opinion of this department that the rule
announced in ths two Xew York cases guoted from and the rezaone
{ng used therein is oorreot, It is our opinion thersfore that
the estate Of Xrs. Pettidone abould be taxed at the full value
of the propsrty and the estate of the daughter, in that 1t has
no pr:sont value for inheritance tax purposes, is therefore not
taxzable.,

Yours very truly
ATTORNEY GRNERAL TEXAS

w Bl
Billy CGoldberg

Assistant '

APPROVEDJUL 25, 1940

ATTORNEY GENERAL OF TEXAS
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