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Lear Tir: ' Qpinion ¥o. 0-2358
Rel ;&ut ority o nty\ Board of

¥e regeived your letiers éaﬁed May 1%th gxéd/June 21,
' ; wegting our opinion on

‘a regular trystes 1.0t dert Xzborne was re-
elected as % b ‘ Yl Comuon Goehool
Datriect of: - Thereefiey, he
took oath 0’ gqualified oy {trustee .

Apfil B, 1940, the founty Zoard of Jchool
s O T4k County, Texes, belng under the in-
th#t there was a veocenoy in said offiae,
C“te‘ed tE® Tollowins in the minutes of sald board,
et o call xeetive thereol:

wip mstion wes meds by Je P. YWeleh end
seconded by “alter ,rnolé to ep-oint & B.
ERrris, trustes of Tins BAll Com:on School
Jistrict Yo. 48, to £i1) the »lace of

Hotexrt Ushorde, vho did not cusllfy es trus-
tee. Ahlz wog voted unsnimously.! ’ -
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: "On or about the Bth d4ay of April 1940, J. Bs
Harrls took the oath of office, but thereafter, on
or ebout the £0th day of April, 1940, he resigned
a8 trustee for the reason that he hes not resided
in the district for six xmonths prior thereto &nd
wes diggqualified. 0On the same date that Harrise o
resigned, Osborne took the oath of office and filed |
the ganme with the County Superintendent. Turing f
this entire period of time, Osborne hag oontinued i
to act as trustes, ‘

*During the year 1922, Osborne was eonvioted
of Felony theft in the Federal Court, He is not
8 qualified voter and hes not been daring this \ ;
entire perioﬁ pf time," o E

~ Your letter dated June 21, 1940 aubmitting additianal ;
faots reads, in part, s&s follows} : . k

sAfter the aprolptment of Yarris ag trustee,
Ogborne continued to act es trustee and his scots

~ 4n sizning vouchers, eto, were accepted by the . g

County Superintendent, _ S a _ E

- "Harris never at any time perforzed any saset
as trustee and his regsignation wss ecaepted by the
County School Board, and on the County Board enters
ed an order eccepting the resignation of Farris, it
entered an ovder stating that sald common school
,iézgriit would have only two trustees for the year
“'4-

"On the ﬁth,day of'Iuha; 1940, ppon the Te~
quest of Hubert Osborne, the County Board enterad
the following order: ,

- ™17t epresring to the Board of County
School Trustess of Eusk County, Texes,
that heretofore there have bLeen made
various orders in r=geérd to the poaition
of one of the trustees of the “ine Hill Com-
mon Gohool Distriet Koue. 438, of Rusk County,
Texas, in that the seld County Posrd was unh-
der the Impression that & vacanoy exlsted _
in the placs held by Hubert Osborne as odne . :
of the trustees of seid districty : 7

"t2nd, said board heving found that the
- seld RBubeart Osborne haa at all tines since
his slection aoted as truatee of sald disg-
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trict, and that he has taken the ocath of
~ offiece required by law, anc it further ap-
" pearing to this board that the Distriet
- -httorney of liusk County, Texag, hos certi-
fied & question.to the Attorney Seneral of
the ptate of Texas, in regard to the ststus
- of the gald “ubert OSborna ag trustee of
sald district;

"'It is therefore ordsred by the County
Boayd of School Trustees that all orders
heretofore entered by the board and whien
pow aprear bn the minutes of this boerd de
set aside besause of the faet thet this
board dié now kpmow the true status of Hubert
Qsborne as trustee of said distriet, and be+
ceuge of guch orderz &8 now appesr on record,
there would be only two trustees for said '
distriot; and 1t is the further order of this

“ bosrad that the said Rubert Osborne shall cone

- tinue to perve 88 trustee of the saild Fine
¥ill Comueon School Risitriot Ko. 46, until
further orders of this bhoard in the event
pald opinlon of the Attorpey Censral should
be adverse to the clelzms of the said Hubert

" Osburne to sald office.!

*Ho appsea) wes msds to the County Boarﬁ other
than the one made by Osborne as reflected by the
above order. Ve might also note thet Oeborne has
bad bis oitizenship restored to hinm sinece the 13th
day of ey, when we submitted our originel request.”

Baged upon the above facts you ask the follewing
gquestiony _ . -

Does the County Board of School Trustees of Rusk
County, Texas, have the power at this time to remove Csborne
&g trustee of geid distriot, or declare a vacenoy in aueh
office and ﬂgpﬁiut ancther to take his place?

Artiele 2745, Neviged Cilvil Statutss, reads, in
part, as follows: | A

"art, 8745.

. » + & No person shall be trustes who
cannot reed and write the Tnplish language intei-
Izivly, =nd who hes not been a resident of such
¢istrict for 8ix months priox to hia elestion,
Providing no person shall be quallified as truatee
unless he g a property taxpayer in the district
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to which he i3 elected end otherwise a qualies
(gualified) voter in said district « « + &

said trustecs shall first take the orrieial path
and shail, ez soon as practiomble, file same with
the County Juperintendent or County Judge. ALY
vaosnsles shell be f£illed by the County Poard of
Trugtees for the remainder of the term in which
the VacsnNey OOBOCUYS« o o o

Artfole 2747, Revised Civil EStatutes, reads as follows:
mirt. £747. |

vIf a trustec o elected or appointed as here~
ln provided, who in the opinion of the county super=-
intendeant, does not possess the gualificstions pre-
peribed by law, the county superintendent shall re-
fuse to recognize such person who has been so elected
end make written reguest within twenty days after
.such eleotlion, of the county attorney, or digtrict
attorney if there be no oonnty attorney, to insti~
tute and proseculs with dispateh suit in the name of
the 3tate for the removal of such trustee, in the dis-
triot court of the covnty where such trustee resides,
at the option of sald sttorney. Upon good cause shovn
within the diperstion of the court where such sult
is pending, 1t shall be lawful to enjoin and restrain
such person from soting as such trustee doring the
pendecoy of such suit. It phall be lawful to sumzon
such trustee before the court in the trial of puch

sause, and there nake sxemination of him as to his

quelifications to serve as such, I sfter being so
gurmoned, such trustee falls; negleots or refuses

to obey said swmmons and falls to aprear for the
purpose of exemination, and falls or refuses.to ‘submit
to such sxsnination, such feilure, neglect or refussl
shall. be prima facle evidence of his disqualifica-
tion, end veozuse thereof the court trvin sush cauage
shall be authorized to renfer thereupon judcment by

3
default sgainst such trustee so defaultlns, removing

him from hia zeid office and doclering the same
vacant. The county board of eﬁucation of the county
vhere such trustee hes been elected shall aproint gome
guitadble persop, who ia guaelifisd by lew to set ng
such trustee, if durinz the pendenoy af Juch sult ssid
trustee shall be eujoinea from so soetine., If such -
trustee 3o slegted shall be 80 removed then such
trustee 80 arzpointed shall continue to serve until
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the next resular elesction of school trustees
for such cisgtrict:. The county board of educaw
tion shall f1ll & vacaney in seid office by
eprointing a suitable person qualified by law
to #ot as trugtee vntil the next resular eles.
ticn of school trustees Lor such district.”

We have been uaeble to find suy cuthority for the
sroposition thet the County Board of Zohool Trustees has the
rover to rexove en unqualified sohool trustee from office.
To the contrary, the :nethod for such removal apreers to be
pet out in Lrticle 2747, supra. See Stote ox rel Nevills v.
aanderson 88 5.w. (2) 1058,

The fagts chow that Osborne ims duly elected to the
office of trustee. Ee has been and is now performing the
duties of trustee. He has now taken the cath of office. Ve
find no fects which vould Justify a determinetion by the County
Board of Scheol: Trustees that Osborne has abandoned or veecated
the offico of trustee, L |

¥e conclude that the County Eoard of School Trustees
hag no syuthority to remove Osborne from office. Ve are of
the opinlon, further, that the Board oannot at this time de-
elare suoh office vaoant. : :

Tours very truly
ATTORNEY CGTNERAL OF TRLAS

- - _ ,é? _
, ‘Glenn R, Levwis
ssgistant
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