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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEnALD C. MANK
anmm

Honorable ¥srvin Hall

Fire Insurence Commissioner
Board of Insurancs Commissioners
Austin, Texas

Dear Sir: Opinion No. 0-£360

Ret Authority of TFire Ynsurance
Conmissioner to insp angd oon-

: This will aocknowledge
May 9, 1940, in which you seek/the Qpinion of
ment upon seven questions therein pregented.
essential to here set out ydbur or full for a olear
understending of the fao

*In the territory diaxely surrounding
the city of Houstse new additions are

nbility Jof puoh inspeotions is self
riter bds been ocalled upon, in

urd. In oonneotion there-
t

v?th the £Lollowing questions have ariseni

3Y If your answer is in the affirmetive, do
I, az State Fire Marshal, have the authority to
condemn such wiring if same is found unsafe and
cause the removel, or correction, thereof?

. »(s) Can I prohibit the power oompanies from
furnishing electrioity to such unsafe wiring?

NO COMMUNICATION 1S TO BE CONSTRUED AS A DEPARTMENTAL OFINION UNLESS APFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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*{4) If your answer to the foregolng questions
ere in the affirmetive, may I eppoint a deputy
fully quelifried, to set in my place and stead in
making these ingpections?

{8} If your answer to proposition number 4
is in the effirmative, 4o I have the suthority to
allow the deputy reasonable compensation for ser-
vices rendered in meking the inspeotiona?

*{8) Do I have the euthority to assess and
collect, from the property owner or contractor, &
reasonable fee for making such inspections?

"{7} Ir I do have the authority to assess and
0olleet suoh fee, will it be legel to allow the
deputy to ceollect and retain for his own use sueh
Tees a8 compensation for his servicest"

Artiole 4897 of the Revieed Civil Statutes of Texas,

1923, deels with the authority and duty of the State Fire Mar-
shal), It ias:

"The State Fire ¥arshal is heresby authorized
to enter at eny time any buildings or premises
where fire ocourred or is in prolress, or any
placs contiguous thereto, for the purposs of in-
vestigating the cause, origin and cirsumstances
of such fire. The State Fire Marshal, upon com~
Plaint of any person, shall, at all reasonabdle
hours, for the purpose of examination, enter into
and upon all buildings and premises within this
State, and it shel]l de his duty to enter upon and
make or cause to be epntered upon and made, at any
time, & thorocugh examination of mercantile, manu-
faoturing and publie bduildings, and all plsoes of
pudlic amuserent, or where public gatherings are
held, together w{th the premises belonging thereto,
Fhenever he shall find any bullding or other struo-~
ture which for want of repalr or by reason of age
or dilapideted condition, or which for any cause
13 liadle to fire, and whioh is B0 situated as to
endanger other bduildinge or property, or is eo
oooupled that fire would endanger persons Or pro-
perty therein, and whenever he shall find an im=- -
proper or dangerous arrangement of stoves, ranges,
furnaces or other heating sppliances of any kind
whatsoever, including ohimneys, flues and pipes
with whioh the same may be connscted, or dangerous
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arrangement or lighting systems or devices, or
dangerous storage of explosives, ocompounds, petro-
leum, gasoline, kerosene, dangerous ochemicals,
vegetable products, sshes, combustidle, i{nflammadble
and refuse materials, or other eonditions whieh may
be dangerous in cherasoter, or liable to cause or
promots fire, or oreate condltions dangerous to firemen
or occupants, he shall order the same to be removed
or remedied, and suoch order shall be forthwith eom-
plied with by the ocooupant or owner of suoh duilding
or premises, and the State Fire Marshel is heredy
authorized, when necessary, to apply to s oourt of
oompetent jurisdiotion for the necessary writs or
orders to enfores the provisions of this article
;nd in suoh cese he shall not be required to give
ond.,"”

Artiole 4882e, of the Revigsed Cilvil Statutes of Texnl.
as snended by Acts of 1937 40th Legisleture, page 329, Chapter
224, para, 8, provides in pnrt:

", eseThe Quties heretofore placed upon &nd the
powers end privileges heretofore exercised by the
State Pire Yarshal are now to be placed upon and
exeroieced and snjoyed by the Fire Insurance Commis-
sioner."

Referring again to Artiole 4897, suprs, from whish,
as ox officio fire marshal, you acquire your power of investiga-
tion, it appears that your rights and duties may be elsssified
into three subdbdivisions as follows:

1, You are authorized "to enter at any time any duild-
ing or premises where fire ocourred or is in progress, or any
place eontiguous thereto, for the purpose of investigating the
oause, origin and circumstan¢ces of such fire,"

2, You shall "upon complaint of any person .... at
all reasonadle hours fo -gho purgoao of oxnminaEIon, enter into
and upon all bdbuildings and premisel within this State...."
(Underscoring ours)

3. It 18 your duty to eanter into and upon all "mercan-
tile, manufacturing and pudlic dbuildings, and all pleces of
publio amusement, or where public gatherings are held, together
with the premizes belonging thereto” for the purpose of examina-
tion to determine the conditions with respect to firs hazards.
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Bummarizing these arbitrary subdivisions, it
appears that you may sunter into and upon the propsrties
desoridbed in Seotions 1 and 3 thereof at will for such in-
speotions as you deem necessary and properj that as a necess-
ary prerequisite to your right to enter into and upon the
properties mentioned in subdivision B hereof you must have
a oomplaint made to you by some perscn as to thé prodadle
need for an inapeoction,

We bdelieve that the private residences involved
in the instant 1nquiry_ta11 within this second subdivision.

QUESTIOR NO. X

S8ubject to the limitation hereinabove discussed we
snswer your first gquestion in the affirmative,

QUESTION NO., II

Artiole 4897, supra, furthsr provides that whsnever
you ",,..shall find....dangerous arrangement or lighting sys-
tems or devices,...shall order the seme removed or remedied
eses” The word "or" undersoored in the quotation hereinabove
appears tc be an error of the printer as the word "“of" is used
in the original aot. Your ssoond question is answered in the
affirmative.

QUESTION NO. III

Artiole 4897, supra, further provides that after you
have found a dangerous oondition end have ordered the same remove
od or remedied "such order shall be forthwith complied with by
the ocoupant or owner of such buillding or premises, and the
State ¥Yire Marshal is hereby authorized, when necessary, to
epply to a ocourt of ocompetent jurisdiotion for ths necessary
writs or orders to enforoe the provisions of this act....*
Without passing upon the specific question of whesther or not
the c¢ompany undertaking to furanish power should be made & party
to the suit, it may be effeotively prohibited from furnishing
such power by an injunotion direocted at the owner of the pre-
mises prohibviting him from permitting a connection deing made
until the unsafe ocondition has been remedlied,

QUESTIONS NOS, IV AND V

Artiole 4898 of the Revised Civil Statutes provides
in pertt

"Ir for any reason the Btato Fire Varshal is
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unable t0 make any required investigation in per-
son, he may designate the fire marahal of sueh

oity or town or some other suitable person to aot
for himj and such person shall have the same suthors
ity as is herein given the State Pire Marshal with
reference to the partioular matter to de investi-
gated by him, and shall receive suoh ocmpesnsation
for his lorviocn es the State Insurance CUommisaion
may allow...."

Your fourth question is enswered in the affirmative,

Your rifth question is likewise anawered in the
affirmative, subject of eourse to all limitations contained
in the partinont statutes and the general appropriation bill,
We have made no investigation of and 4o not here pass upen
the question of the availability of funds for that purpose.

QUESTIONS NOS, VI, AND VIX

Article 4888, supra, authorizes you tc assess and
80lleot fees and exfenlol from one requesting an investigation
of a fire dbut a diligent searoh of the statutes reveals a total
lack of authority vested in you to assess and collset fees and
expenses for the kind and character of investigation which we
are here oconsidering. Having no such authority, it is appar-
ent that you cannot authorize some agent %o do that whioch you
oannot 4o, Your questions Nos, 6 and 7 are both answered in
the negative,

Yours very truly
ATTORNEY GENERAL OF TEXAS

ey, Gty

Asaistant

AFFREOVEDMAY 23, 1940
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