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' OFFICE OF THE ATTORNEY GENERAL OF TEXAS
i AUSTIN

Honorable Thop. E. Chandler

County Attorney

REobertson County

i Franklin, Texas /\

Dear 8ir: Opinion No. 0=-8361 \X Y
Ret Vaoaney in'o of. Justioce
of the Peacom 3

Thie will acknowledge receipt of youxr letger of
Vey 14, 1940, in which you ask-/whether or not,
given oirouuntanoo- the offite of Justiee of tha sace,
Precinet No. I, Robertson s is vecant. The
facts presentesd aret

-ounty,

. s Was anly elegted
and qualiried or wuch of{oe.

About two months
nt in the City
1y, 4 permanent,
s& nor performed
e hig removaltc Dallema,
as his homestesd within
'y child, who is 4n A. &
- graduate in June, It appears
th= financhql copdition of the Justice has deen
wing worese fr s to time end was practically
pbkd at the time he moved. His son, I
i, will have a job on his graduation and
not rgke the homestead his home. The Justioce
omiled in his resignation. There hes been
Phe end birthe in his district aince
: 3 and for the most pert these have deen
attended tc by the nearaat {ustioo to saig presinot.
Yrom what_information tB& can obtain, 1t appears
thaet Mr, FPeters hes & parmancnt job and dces not in-

tend to return, yet fail to resign. However, no
one hes received word direst from ¥r, Feters to the
effeot that he will not return. _The citizenship in
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that precinet are demanding that someone be ap-
pointed to such position ap sueh absence has
caused them undue emdbarrasssment,"”

Article B377 of the Revised Civil Ststutes pro-
vides:

"Whenever there is a vacanoy or the justice
in any precinot shall be absent, or unable or un-~
willing to perform the dutles of his office, the
nearest justice 4n the sounty may tamporariiy per-
fore the duties of the office." '

The above statute 1s carefully analyzed by Justice
Fly of the San Antonic Court of Civil Appeals in the case of
Crawford vs. Saunders, et al, 20 BW 102, The court here held
that the absence of the Justice of the Psace from his precinot
414 not, within itmelf, create a vacancy so as to permit the
appoinzment of a Justice of the Feace. The language of the
court is:

"We are of the opinion that the commissioners®
court is oclothed with suthority to appoint & jus-
tice or the pesce only where a vacanay exists in
the ofrice. It im clear, from the language of
Artiecle 1537 {now Artiole 8377), that a distinotion
is dreawn between a vecancy and an absence, an in-
adility or an unwillingness tc perform the dutles
of the office. This iz clear and palpable from a
reading of the gtatute....the vacenay could be £ill-
ed by the ocourt, The absence, inabllity, or une
willingness do not constitute or produse a vacanoy
under our statutes.,.. The commissionera' court of
Frio County had no sutherity to aproint s Justioe
of the pesce in precinet Ro. 4, because only em-
powered in cace of a vaoanoy, and the ebsence of
the incumbent did not aeonstitute a vecanGy..uss
The record shows that no vacanocy sxisted in pre-
einot No. 4, and that the justice waz simply ab-
sent,--for how long, not appesring, There was no
vacancy t0 he filled by the commiseioners' court,
and it would ssem that 1t is evident that two
different persons cemnot at the same time be in
actual ocoupetion and exercise of &n office for
which one incumbent only 1s provided by law....
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There is no stutute in Texas declaring that the
office of justice ¢f the peace shull bheaome
vacant by reason of the absence of the inoumbent,
and we are of the opinion no vacancy existed in
the office,...."

_ Section 14, Article 18 of the Constitution of Texas
is:

"All oivil officers shall reside within the
Stete; and all distriot or county officers within
their distriots or counties, and shsll keep their
offices at suoch pleces as may be required by law;
and ferilure to comply with this eondition shall
vacete the office soc held,”

. The sdhove seotion requires district and county offi-
cers $o0 reside within their distriots or counties. A4n office
is vaocsted by non-compliance with this requirement, and when
such vacancy exists in any office named in Article £385, it is
the duty of the commissioners'® court to 111 it. Justioces of
tgosgeacg are included in Article 2385, Ehlinger ve. Rankin,
2 240,

The faots in the Ehlinger case were theases: Renkin
was the duly eleoted county olerk of Fayelte County and tem-
Egrarily noved his residence to Auatin, Travis County, Texas.,

e commissioners' court of Fayette County declared the office
vacant and appointed Ehlinger to the office. Rankin there~
after brought this suit to restrain Ehlinger from interferring
with him in the performance of the duties of the offioce. Judg-
ment was rendered for plaintiff and reversed by the court of
civil appeals, We deem it imperative to here quote from the
deociaion at length because we think it determinative of the
question before us., The court sald:

"There was nc error in the ruling of the ocourt
in so far &8 it reld that injunoction was a proper
remedy in cases of this character, and the prinoipal
question thet we Seal with is the sotion of the court
in sugstaining the demurrer to appellant's answer,
setting up title to the office by virtue of the
appointrent by the commissioners' ocourt. The eppellee
contends thst the jJjudgment of the trial court in sus-
teining the denurrer to the answer in this respect
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can be sustained b: virtue of seotion B4, art. S,
of the present constitution; and that the com-
missioners' ococurt had no authority to declare the
office of county clerk vacant, and to appoint
aeppsllant Ehlinger, beceuse the gquestion 18 one
Judioial in character, and the commissioners ecourt
is not by law veated with any authority or juris-
dietlon tc pass upon such questiona, but the ex-
¢lusive jurisdiction is conferred upon the dis-
triot court by virtue of thw section of the oon-
stitution jJust mentioned. Thie section provides
that the &lstrict courts, or the judges thersof,
may Tercove certain officers for offielel miseon~
duot, haditusl drunkenness, and for other cames,
eto, The power of the distriot ccurt under this
provision of the censtitution undoubtedly exists
40 remcve certalin officers from thelr offices,
and 4in their decree to declare that the vacaney

exiats. DBut the main question is: Iz the r
herein conferred exclusive, end if, &s & feo [
Tacaney A0es eX18%, does 1t require & zant of
e Jistrict court deciaring . e Ore e
ml fo T11)

comy : cO
the vacancy by the & oIEtmnnE ol some sultabie
TEont 1% i:w reqngrcl that, 1T a vagancy exists
f% the orfice of county olerk, the commissioners®
court shall appeint sone aultable person to fii}
it, and about the power of the ccurt in this re~
spect shere is no question. Seotion 14, art. 16,
of the present econstitution resds as tollows:
**A11 civil officera shell reside within the state;
and all &istriot or county offfcers within their
distriots or counties, and shall keep their of-
fioces at such pleces as may be required by law;
end fallure tc comply with this conditicn shall
vacate the office so0 held.' This provision of the
eonstitution, in s0 far as it relstes to the plase
of residence of the eseversl stats, distriet, and
county officers, is self-ensoting, and requires
ne legislative sction to put it into force and
effect, The provision of the constitution is ex-
press in declaring that oounty officers shell re-
side within thelr counties. This provision evident-
1y means that the county nenticned (s the scounty
in which the officer was elected. Then follows
the deplaration, in effest, that the frilure %o
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80 reside in seld county shall vescats the office.
The oconatitution is express upon this point. The
eonstitution is express upon this point. It de-
olares, in effeot, that the fellure to comply with
itsterms with reference to residence will bring
about & vaceaney in the office. If an offiocer re-
moves from the county, and sstablishes a residence
elsewhere, this ie a faat that, by reason of the
provision of the oonstitution quoted, vagsates the
offioce to which he was eleoted and to whloch he has

queliried. IXf the removal exists, and iz is per-
manent in cheraoter, tha conahItu%Ion declares that
2 VAGANCY OoOCuUYrS. f? s & fao 8 _vaoancy has
coourred, frorm whatever oause it may ariss, the
oormiBRicners! court Of the county have the exolu-
sive gower to 311 It BE the aggo¥ntmant'3fgsomc
suitable person un e n eneral eleotion.
TEe fadt EE&% Ives the commissicners' court the

ur etion to exercise this &ppOINTARE pPOWEY 18

a Waoanoy exlets, an s 1s trus, a2 &

%ﬁfﬁor o -rao¥ 1% beocomes Thelr duty tO exerolss
Intereat. _
authority to judiolally determine & right of one
to an . office, or to remove a legally quulified offi-

cer f¥am his office, for the jurisdiction in this
matter lies within the exclusive cognizance of the

distriot dourt; dbut if, as a faot, & veocanoy does
exist, then it becOmes the duty o* the oggg*aann-

ers' court to

“The answer in this case that sets up the
Judgment of the commissioners' court declaring thet
the appellee hed vacated his office presents no
valid or legel defeonse, as that court had ne juris-
dietion to adjudiocate this question, except in so
far ag 1t may have been necessary to go into this
‘fagt in order for the gcurt to satisfy itselfl that
e circumstance had srisen thet authorijpy or yequir-

od it to aproint an officer to an office they were
required to rill, if a vacaney in fact existed.

But the enswer in averring the fact that the appellee
had removed from the county of Fayette, and had
thereby vaceted his office, snd that the courts, upon
that faot, hnd legally aprointed the eppellant
Ehlinger, and thet he had duly qualified as such
appointee, presented an isaue of fact, if true, which
would have suthorized the aourt to appoint him to
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the office, and wrioh would authorize hix to re~
tein and hold it srainst the elaims of appellee,
The aotion of the commissicanoers' court in appoint-
ing the sppsllant 1g tc be deterrmined by the then
exlatlnz Tacts; and if they show that the appellee
had perranently removed from the county, then &
veoRnOy resulted, and the uou*t had authority to
i1} it by the appolatwent of Thliazer. <518 answey
in this resrect presented &n issue of Tact, end
the question to be deterrined from thesc evernents
is, had the &arpollee reroved from the county? If
this was true, 2 vacanoy in the office resulted by
virtue of the section of the eonstitution discuss-
ed, and it beceme the duly of the ccemissicners'
ecurt to fill the vacancy. The gquestion of Yacancy,
in the main, is one of fect, as arises under the 3
provision of the ccnstitution; and, if this exiasts N
e faet, appellee, Renkin, shows no right to the f
orriee. (Underscoring ours) :

_ It is apparent from ¢ carefyl ccneideraticn of the
ebove oase that the cormissiocners'! court ie vested with ex~
clusive Jurisdioction tc declare a vacaney in the office here
involved, Af & vacenoy dces in fect exist. This departzent
is aoeordingly without authority to pass upon the rfaot situa-
tion before us anté respectfully suggzests that your commission-
ors' oourt investigste the present absence of the justioe of
the peace with the end in view of determining whether suech
absence, in the light of «l)l the attending feots &nd oiroum-
stances, is of such persanenoy as¢ to constitute a vacancy ino
fact, Having dene so, the oocurt, in the sxercise of itas
diseretion, will then be muthoriged to pmss such order as it
deers neocesmary and edvisable in the premisges.

Very truly ycurs
T
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