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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEnraLD G MARN

Honorable Oeorge H. Sheprard
Comptroller of Public scosunts
Austin, Texas

Dear 8ir

Opinlan Eb., C=8381
Ret Authority of Comptrolle
Agocuatae, T Sootlen )
7080, V¥

ussts our interpreta-

el Tax Law (%ection

3tatutes), under

will, for convepience and

: in econnection with the

: y quoation generslly L{a whether

the tax 1s reftnd Fuel purchased and ueed in eonnege-
- tor vellcles, not only to

thways of this 3tate, but also

s and to operate the desoribed

ant such motsr vehillesm, Five of such

Your letter
tion of the refund pr
13, artiole 7083, Ve
_certain factual situgtt

v d this departzent be authorized to Lsrue
warrafnits Lo paydent of Lotor Fuel Tax Refund ¢laims
riled for refund or the taz on motor fuel used for

opsrating any of the units referred to iu the five

ftens adove? (Article 70885, Zection 134)%

3eqtion 13, Artiels 7088, VYernoa's innotated GClvil
statutes, inoludss within its eight subsections all of the
terze and provisions resulating the zaking anf allowance of
refund claims bdy the State for taxss collected On ths sale of
motor fusl within the State for uss uandsr certaln csnditions
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and iz ecartaln wvehisles; and a glance at the 2ertisent features
of these refund provisions is nedescary to a digeussion generally
of tte queatfons preseated by you., 3seftior 13 (a) of the Notor
Fuel Tex Jaw &llows & refund of the tex pald on the sale of

motor Tuel which 1s vaed unier the following eireumstenses

and for the fellowing purpoees: _

. ®Any pereon who pursisssa sotor fuel in the State
of Sexan, snd nng’eiatributnr who :pproer&ntnl.aatur fuel
feor vae whan sich aetdr fuel purchased by such persoa or
used by sueh 4istridutor for opersting or propelliing any
stetiobary ges engine ar trestor vasd for agricultural
purposes, aoter boats, alr srafrt, or for aay purpose
other than wes in & motor vekigle opsrated or intended to
be apersted in whole or ia part upen any of the publie

ays,; roads, or streets of the State of Texas on

eh nt‘ar.runi tux bas besn palsd, elther direotly or
indirectly, ssall be refunded ths emocunt of suek taxes
80 paid by the 4distridutor, exelusive of tbe deduction
tor avanoration and loes Lo the macner and subjeet te
the limitatsions and conditions dsscribed heyeln, Trovided,
bowevar, tRat no greater unount zkall be refundsd thazn has
doen pcid iate the State Treasury o5 any aotor fuale The
tax actuxily "“Aii sy dlatributor or person shell be
:;iunngdnas srovi hersin o5 zotor fusl net subject to

| Seotion 13 {c) states the manner snd requiresents
for maxipg this olale for refundj

*Upon eadh delivery By licensce, or upon sach appro-
priation for uss 9r motor fusl upoa whicd a refusnd of the
tax msy be slalsed, an iavoles of exenption shall be made
out st tte time of suck delivery, or of such eppropristion
for use, which invoiees of oxoapalon akall state: the
ncaber of the 1icense of the llcazses) ths fumdar of gsllons
of moter fusl thus delivered or tﬁprozrittcA; the purpese
for whlek such motor fusl will be ssed, or is intended %o
be used; the dste of purchess, ard the date and plaee of
delivery, or appropriation| the naze of the purchaser or
user] the nams of ths sgent Or employee setually making
the purelase, or apprepristion, if anyi the seller and
place of busincs- of mellery she cwnzer of delivery,
ind the sald involos of exesption ahall show thereon such
other inforsation as the Comptroller mey reguire; and no
pefund shall be allowed unless the sellér or licensese,
at the time of arny sueh dsitvery, or sppropriation for use,
and not thﬁrtaftnr‘ exesoules auch an iaveloe of exeamption
a8 provided adove,
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%ith further refersnocs to the statutory Nqurouinu
for the filing of motor fuel tax refund clalas and the &ue
ailm;hnu by the Comptroller, 3uddivieion (4) provides
. _

*¥ken & elaimant hases or as & for use motor
fuel upen whieh a re of ths tax be 4ue, hs shall
within six (§) monshs froam the date of purdchase of sotor
fuels wpor whieh a refund is slaismed, and not ¢hereafter,
£1le with ke Comptreller an &rruult. on sudh forms as
my b8 presarived by the Comptreller. 3aid affidevit shell
inelude & statemant ss to the soures ar plase of purehase

:r M:cgnhiﬁ on ::‘ such astor fuel used {g T :‘M
n {2 prepell motor vehisles over .
thlsy .a_u:u that the &omtxu stated in the attached

duplicate sopy of the laveles of examption {s true and
corredt, sad the sanmie {2 whish sald motor fuel was used,
and mammtcf said sotor fuel was nuau)m -
noker vehisles over she highways of this otate, 8 afrt
davit shall ve sesoapanied dy the dupliieate copy of the
involes of exampiion adove referred to, snd the Comptroller
zay require Bsher affidavits 42 sush form and 4ime as he
may doon advisadle, and if he finds thas suoh olaims are
ust, and Shat Yhe Saxas ¢laimed have sotually deen paid,

R ke shall wishin dxtz {60} days Lsaue warrent or
warrants for the asounts dus slalasnt, bus oo warrant shall
be paid the 3tate Treasurer after {worve (A%} sontha
2rom the date shereof, and if suoh warrubb is mtmm
within Swelve (13) months from the date theredf, ]
shall forfeit his right to the refund.* o

- X% aring from the raots statsd that the unlt
involved is & licensed or registered motor vehicle, tha follow-
$ng provieioa of Seetion 13 {4) of the Mator Fuel fax Law
bedomes highly pestisentt

"o refund of the tax shall bds allewed ob mator fusl
used i any registered or licensed notor vehiels or in
any sotor vehiole operated or intended to de spereted in

whole or 15 pars upes any of the Jighways, roads and streets

of this Jtate,*

A first blush, anéd considering tke foregolng pro-
hibition withous yreferenss ﬁ the ets!ui ar'gazzons of the Kzﬁm
m‘L utzcﬂnn, t %o this 1lssue, it ngp«r that the
ué ‘fm s foreglosed the qnntfon by dissllowing a refund
or“m"t&: cg:.nur fusl mg t: . ;hr:;l o:r b «md.
[rivt regardless o nature, looatia '

or gsonditions 3: suoh use., In other uarh. a stride nnm
{ntexpretation of this provision would reguire the dissllowance
14 of all filed refund slaims for moter fuel taxes on motor
mmud in, sbout or 1‘:‘ emlon :‘t!tz au:g. ““;’,1’;;:"‘3“
on or off the highway ru or Pro, 7

sueh vehiele or for the stasionary power purposes indleated in
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your first situstion., Under this view, ne iaquiry into thse
fasts wnd nature of the use to which suoh vehicls was S AN
would be required., The sole statutory teat for the alfu ange
or dleallowande of & refusd clais would de whether oy net the
vehisle in question was registerad or liosnsed under thse
Registration lavs of the State of Texss. This has heretofore
been your administrative interpretation of Mhis prohitition

and the opinion of this Departzeat, under prior adainistrations)
but due $0 the ingreasing use of xotor vehieles, registored and
licenssd, for svueh non- Purpsses as uoul& give right to
a refund of the tax on metor fusl used {n snginen and power
plants admistedly within the refund provisions, it is not amisa
that thig helding should be carefully reviewed at this tims,

It s elementary that statutes, or parts of statutes,
pari smateria, shsuld all be gonsidered together, if harmonicus
and unsonflisting, in order to asrive at the true legislative
intent, which is ths Daramount c¢conslideration in the interpreta-
. tlon o; statutes: Yo ahall thsrefore corslider and interpyred
the »rovision that “no refund of the tax ahall be allowed oa
motor fuel used in reglatered or llcensed notdr vehicle*
with the osker previsions of the refund seotlon, partiouwlarly,
ard of the Motor Fusl Tax lav, zeneraliy, besaring upen the
pature of the refund and the conditions under which tls notor
fusl must be used to be refundedle, in order ts deteraine the
oxa0t limitations whioh the lagzislature intended to impose
uron the refund privilage,

I% is & matter of common mowledge and legislative
history that a tax upon the sale of motor fuel wes conceived
and designed far the relising of sufficlient revenue to ccsstruot
ard ssintalin & complets and uaiform systea ef State highways
in this stete, I theory, it was ths leglslative purpose %o
place this tax burden upon those who reoceive the beasfiss
therefrom, 1, e.; the operutors of moter vellales upon the
highways of thle State for the cavrriage of porsons and §§§?”*"
Henece, while ths tax levy is denominated an occupalion dax and
asarues ostensidly uposn the sale of =otor fusl, 08 & gallonage
basis, regardless of its ultlaste use by the purchaser, it is
the universally obasrved practice of the seller of this motor
fuel to pass the tax on to the ultizate uwser as part of the
purchase prise, In faet, the statute itself requires that the
aaount of the tex be stated soparately frosx the price of the
esomsodity, upon the esle thereof, anf the traveliag publie well
undorltan&a that it 1is payénatth{a tx r&t%g .3”%91. pﬂ{f{%ntr
giagigﬁ: %33%3’o3’z§2‘n§§§u§§s %ﬁaﬁ!i’%&ar the burden of the
tax levied to ralas revenue for their oonstrugtion and zainte-
nance, the lLegisliaturs, by the refund ssction Dereinadove quoted,
oleated to refund the égx on motor fusl used “for coperating or
prorelling apy statiocsary gas engine or tractor used for agri-
cultural purposss, motor boats, sirorsft, or for any purpose

820
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otter than uge in a aoter wvehicle opsrated or intended %0 b
opsrated in whols or in part upon any of she publie highways,
roela or atreots of the 3tate of Texas."

Bearing in mind the Nalure apd purpoase of the motor
fusl tax, we nexd advert to the*purticulsr portions of the
Motor-Juel Tax law whieh indicate the exact uses and gondiw
tions under whieh a refund is allowsdle, The caption of
House Bill 847, Chapter §&, Aots, Regular Session, 43rd Leglie~

mﬁm feature, states) _

lature, with rsferente %o tune

~ The adtor fuel tax refund secotion of the law wes
axended by Senats Bill 179, Ohapter 3, Asts, Zegular Sesaion,
40th Leglalaturs, and shis amendeert is described iz the awption
thereof as "provlding for refund of tax upon motor fuel use
for ses othor than use 1in a motor velligle operated upon
the pudlic highways, rosds.and streets of the 3tate of Texns,"

Section 2 (a) of the motor fuel tax law Lzposes
& tax of 4f on each gallon of motor Tusl or fractional
thereof, and this "motor fuel” is defined by Seetion L. -
of the Aot as follows: : e

"tator Puel! shal) mssn and include any velatile
or inflemsable liquid by whatever pame sueh liquid may We

&nown or sold, ch is used or usable, efiher alone Op
wien nized or bd; 10r Tha purpone of seneyalting

power for ths propy or yshieles 1lnolu eruds
oLz s The ter s howsver,
sbtall not inelude the produst ecemonly Enown &8 Xerosene,
nor any other 4istillate of, dr acsndensate £roa petyonld
Or aany other product with & flash point above 113 o8
Yahrorhods according %0 the United Btates officisl elomed
testing ouy method of the United 3tates Burean of Mines,
sxoept when suph kerosene, distillate, condensate, op dny
gther grpduew. s sher mt or blended with metor fuel,

8 use PROTAL . DF OF 10488 OO il X g Righuays

»

-

scétlon 1 (b) defineas *"motor vehicles” as i'ollent

*tyotor Vehicle! shall mean and include every vehliele
operated upon the highways of tnle 3tete which 1ls propelled
¥y the use of motor fusl.”
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“Fublie highway*® is defined by Jection 1 (g) of the
Motor Fuel Tax law to "meen and lnelude every way or pla¢e of
whatsoever nature open to the use of the public as & mmiter of
right for the purpose of vehieular travel," :

Kore spedifiocally, Seation 13 (a) of the motor fusl
taz law designates certaln spesific ses and isnstanses of
the use af motor fuel on whieh the tax on is refundable,
such as the oryerstion or prepulsioen of stationary gag engines
or tragtors ussd for agriculturel purposes, motor bo!!n. and
airerafs,and then concludes wisth the alleembracing, ciited-all
oluvse, viz,, "for any purpose ather thaz uss in s motor vehiecle
ogorat-d.er laxtadaa.so be operated in whole or in part oa any
of the puWllic highways, roads, or stieets of the state of Texas,"”

3eotion 13 {4) of the act provides for the filiag by
slaizents of cn affiduvit for refund within the etated Sime,
whieh affidavit "shall include a statement as to ths ssuree
or place of purshase or asquisition of sued shtor fuel uged

oY purposes othsr than in propelling sotor vshisles ever %ths

ghways of this Ztate] o o o and the sanser 1A whieh sald
motor wis uged nd that ne part of sald Actigr FUsl wai
used in propeiling aotof vehlales over the highways of thl

W 4irect attention $o the sonsi t and repeated
requirensnot of the a¥%eve quoted provisions ting to :
fuel tax refunda, to ths offect that o refuod is allewadis
whers the motor fuel is used tn\fgggggégéﬁg; sotor vehieles
over the highways of this State or use aprerati sotoy
vehieles upon the pudlie highways. Considering, as we mist
under recognized rules of eorstruction, this language in
connagtion wisth the provisiesn "that no refund of the %ax
ahsll bYe allowsd oz motor fusl used in any registered or
licensed motor vehicle,” we are constreined to0 say thas
the leglslature 4id not 1ntend by the latter prehidision
to deny a motor fusl tax refund on motor Tuel used in regis-
tored or licensed motor vehicles for any and all purposes,
as seexs Lo te indicated by the bare language of this
prohidbition, but rether intended to deay refunds of the tax
or aotor fuel used for the purpess of geceratiung puwer for
the zzgzgiig%ﬁlcr operation of mator vehieles upon tha pudbiie
nighways o s 3tate, ther reglstered or not. As A
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covoifory from this eosstruetion, 1t would follow shat

the t4X oa xetor fuel purchased for any other purpoee shan
use {n the propulsisn or aperation of aoter vehicles '
cver, asd along the highways of this 3tate would de subject -
to the refund, and refundable purolhasse would -of bHe limited
to the specific ones named in the statutes, sueh as the
operation or propelling of atationary gas cogires, egrisuvl-
tural tractors, motor dDoats, and airorafs.

Qur oonelusion finds support in the authorﬂﬁiel

- of other jurlsdletions, turning upon similar refund pro-
vislons. In the case of Oregoan~-Zashingtoa Nallway Nav, Coe

vy Hosk, 874 Fac, J14, one of the courts desorided the

nature of the Xmotor fuel tax and the purpops of the refund

. provisions as followsy

"Ths intent of the lsw is evident, 1% was dasig
by tia act, as 1ndicated by the title, t2 ¢ollees a "
then one oent a gallon, and latar, by anenlsent, twe
cents & zallon, upon ail das3olips ‘=014 for the
¢f boaing umed on motor wvehlicles usiag tbs highways af
the state, and to exespt from wuch burden gasoline used
for otier motor purcoses. It deing difficult, if mot.
$apasslble, Lor the desaler Lo thatr comamodisy to ascer-
taln for what purposs gasoline purchasud from sueh
dealor would be applled, he was ehnrfna by the state
with twd conte a gsllon on all gasoline sold by 1
leavizg the consumer L0 apply for & rebate of two ¢ents
& gellon on all gasoline usad Yy hin for the exsepted
FUrpooes.

&« 8 & 2 @&

. "It wvas not the intent of tze law 40 perait the
state L0 &pply taxes ¢ollectad Lrox sales of gasoline
used for othmr shan highway purposes %0 its own use,

Ag t0 such zoney, it wes mérely a trustee to hold and
refund uyon propar applieation. In fact, while the
treasurer was 4iregted %o pey the taxes collacted aver
to the highway comsission, he was alsd Zirseted to keep
.on hand §6,000 for the purposs of complylng with the
refunding srovieions o0f the act., The method adopted wes
simply intended as a convernient way of ascertalning as
pnsarly as posoidle the quantisty of zeasolire zotually
consuned in vehicles using tne hipghways, 7The method,
iz brief and as far a6 it arplies Lere,was to compel
the dealer to pax two cents a gallon or all gasoline
80ld by him ard afterwards, on 'he presectation of
proper afridavita, to refund the amount used for sther
than highway purposes to the co-sumer, who, in effeot,
had besn compelled to pey the additional tax,.”

823
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I% {8 recognized that this eifistruction wlll resuls
Ain considersble enforgesant diffioulties in shat moter fuel
purehased and plased ia the tank of a motor vehiels, is commonly
used, not only to propel and operuate said vehlocle d&ng oF upon
the publie highways of this State, but is used to propel or
operate such motor vehfsle along private wuys and other places
sot kpown and estadlilphied ae State hi 8s It will be 4ifri-
oult, ir aot imposaidle; to asduratsly audit possidhle refusd
¢lains and deteralins wigh any degree of e ty the azmunt
- of motor fuel used iam such soter vehiele on privately owned
premises and road ways, PFu$ this {s an administretive magter
rather than a legal one, and the d4iffiqulties enoountered in
the adainistration of a vslid ensotnoenit dannot alter er ebange
_ the constructien required by the plaihitexy of the statute.

. - Bub in thie evnrection we cun ddvige you, as a
matter of law, thay you will not be required to approve amd
pass $& warrant refund d¢dlaia tased upos aere sstinmate or
gussswork By the slaimant as to the amount of motor fuel which
was used to propel or vperate his mater velicle upen and along
privats ways snd prealees or for other purposes than way
ugen, The Leglelature e¢onteaplated the eaxercise by you of a
Soand, offiolel discretion in pansing upon refund olaimiy _
becauss, by Sestion 13{4), i1 is provided, {n connestion with
the atrfutit tuoannﬁ:f sugh cid.l that "the Comptroller
24y require other affi ts in suck form and tine &8 he say
deon advissdle, asd 1f he oh elaims ar ]
and that the taxes olaime
shall within sizty deys Lfasue
amgunts dus the olaimant,”

' ol _palid, Saen
3 OFr war .ai‘ut!'u

In the dase of Brady ve long, 180 N, B, 83, i¢
was held that where it fs imposalbhle and {npnctiuih ‘a
ecalculate and itemize gasgoline consumed Dy motor trdcks while
not operzted over highways, owner of trucks 1s not entitled
to re senent of oxdise tax on gasolice so econsumed,

The ﬁinci.plu hereinadbove discussed are applica-~
ble t0 each and all of the faotusl situations etated in Tg:ur
lettor, and thsze we will procesd to answer seristinm, '
first and sscond situtthous presented in ‘letter are
germans and will be answered togethar, They read:
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*l. Cil field equipment is used which is a lleensed
or reglatered xnotor wveliele (truck), On this truck 1is
movnted & 4driliing rigs The truck moter is used for two
purposes! (a) propelling the vehiole frus place to place,
which aay be oa publie roeads or highways, orivate praperty,
suoh as leases, or bothy (b} operating the equijyzentd

ted on the truak swrie as & stationsry engire.
Thin 18 secoxpliashed thirough . power take~orf eh sepa-
sates the zotor from the truck while 69 used,

“S. Thie sazme procedure is uwed in conreotion with
tae following elasses Of worki nanoly: rost-hole 4rilling

for pawer llnes, ing o1l into built on the sase
:rnc%i fead-gri mills, oil well cementing, oil well
rea

og, fire sagines foy pumping water o5 fire after .
arrivale

The allowance or disslléwanges of refund glainms

for the tax on motor fual used for the purposes and unisr the
conditions appearing in sudbdivision {a) of your rirst queation,
will be determinud, 1n your &ilseretlon, Ly the sufficlensy of
the proof, in affidavit form, or olbmrwime, Lo sonvince deyond
reasdoable doubt and according te sourd mscounting pragtiees,
that such motor fuel was not used to propel or cperate tﬁs;
reglotered metor vehicle in guestion aleng and npon any oF-the

blie Lighways of shias 3tate. Heore partisularly statedj ir

t appears froa the evidenos arnd papers mupiorting this refuad
clalin that the motor fuel was Pladed 4in ore fuel terk esanseted
with the carburetor of the truck and used principally to propel
or oporate the truck upon the pubdblie highways of the State,
and inoldentally, off the public highways, on private property
ard loasss, 8%0., but no sound and aocurate smethol Lis eatablished
for segregating the cne type of use froam the other, then we advime
that you aay, as a naatter of law, under the principlea and ;u%‘
f{ties Lerelrabtove discussed, 4isallow such refund claim, This ~
resuly 1a based upon the sound principle that where s refund
olainm 4s, thxough the fault or negligence of the olniaanxg Jased
upos pere estimste or guees, without eorvineing proef am to it§
validity, you should, in your officlial disoretion, resolve all
doubts ip favor of the State anéd agaiast the elalmant,

Witk reference to the use of metor fuel for the pur-
poses and under the eonditions cutlined under subdivision (b)
of your rirst question and under your second quasstion, namely,
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%0 operate drilling equipment and other power equipment mounted
‘an A Uaaaasd ax meaciataned safz wahlala, *aovah e 24 A
truck mwtor, usder a powsr take-off, we a&vito that the tax
thereon is olearly refundable under the provisions of e
refund sedtion of the Koter Yuel Tex Law hereinsbove fully
discuessed, sudbjeos, of eourse, to the sufficiency Gf the proof
of suoch non-highway use, .

Your third question resds as followst

. “The following situvation has never arisen; howevar,
the fasts are true, and as such, sust be glven donsideration.
A farmear or ransher uses a registered trusk} thereon he .
would have two fuel tanks and keep be fuel used for travwel-
ing on the roeds or highwaye separate frow that used whily
driving the sans truck oa his private property. Thts would
require a switch from one fuel tank to the other et the
proper time} end, furthornoroz such trueks would not have
& power tske-off arrangesent,” :

Usder the prineiples discussed at the outset of
this opinlon, we advise that the tax on motor fusl properly
and suffielently shown to have been used for operating dnd
propelling the registered truck in quastion upon priveate property
and ng:n:pon and elong highways of this State, would %e subdject
o re . .

A refund 1s likewlae indlcated 1# connected with
the unit desorided in your rourth.qnession, reading as follows;

- "2eoently this dtpurtagn:roetiz,a & reguest to
raXd refund of the state tax oa motor fuel ussd in aire

- oondlitioning usita installed {n the rear of Busses used
on the highwaya, 3Suoch usits have an eantirely seperate
motor and fuel tank froa that used to pel the motor
vehiocls, This permits imeping the fuel on whish refusd
is requested sntirely separste, These units often opersts
while the bus is stopped with its propelling motor entirely
4ecd, The only equipment in common betwesen the motors is

the storaie battery used for starting g8y This svens
to bes the sate setup as & truck @n which is mounted a
revolving concrete nixer. The r 18 operated dy an

entirely separate motor with a ssparate fuel taak,"
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' Your f£ifth and last question deseridves the follow-
ing practices and operationg:

‘ "Owing to meny worogistered or unlicensed farm
tractors now bLelag equipped with pnoumatic tives, this
departoent often has the queation ariee az to whethes
refund aof the tax ¢as be made oa motor fuel uwed in
wc§ :{mwu when driven under two ceaditions cutlined
as follows: :

"(a) A farmer will use a road, etrees, or highway
1o epnneetion with his wark by driving hias tractor from
one ferm 0 another, IS§ say be for a few hundred yurds
or 1t may be seversl miles, bZu$ sush use of ths road is
merely an incident to this farm work,

“{b) Nany farmers habltunllytgzll tratlers over
the roads, streets, and highways of state, with &
tractor, eovering many miles, dolng such work as pull
eotton to and from gias, hnuiing farm products of all kinds
to sarket, hauling water ln tank or traller, eto."

It is the opinion of tuls Departeent shat the tax
o8 motor fuel used for tha purposes and under the conditions
set out in Sadbdivision {a) ¢f your last question ias sudjeet
$0 refund, e have reviewsd the perticent provisioas the
Motor Fuel Tax Law indfoating a leglelative intent that the
tax on motor fuel not used 0 propel or operate a sotor vehielae
over and along the highways of this State should be refunded,
*Hotor vehlcle” within the intendument of the Legislature and
the purview of ths statutory definition thereof hereinadove
guoted, means every vehlale, whether duly registersed aor not,
*orerated or intended to Yo operatsd in whole or in part wpon
any of the highways, roads, and streets of thls State”, for
the purpose of transporting persons and goods from plage to
place., A farm traotor, sush as Lnvolved hers, alth
equipred with poesumatie tires, 1s nos such "metor vehicle®
as Is permanently and ordlatrily' operuted or intanded $9 be
operated, in whole or ia peart, upon the pudlic highways of
this 3tate, ror the carriage of persons and proforty. and ite
use of ths highways 1s going froa fara to faro 19 so trivial
ind 1noldental a» to fall within tte prineipls of law, "de
mininis con ourst lex". Mareover, "tractors ueed for sgricul-
tural purposes” are expressly nBaxmed in seotion 15(e) of the
Yotor Fuel Tax law as belng subjeot to the refund provisions
thereof, and ihis declarstion the legislature should npat
be rendered nugstory by a nedessarily inéidental use of the
publiec highways by sueh trectors.
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Goaverseoly, it is our opinlon thk¢ the tax on
‘sotor fuel usged for the purposes and under the eoaditionsz
stated in subdivision (b) of your fiftk gquestion, wmuld not
be sudbject o refund because the motor vehicle used here
1s "operated or interded to bs operated in whole ¢r in part
upon tha highways, roads, ard stroets of thls 3tate,”
Althoush used 1in conrestion with farning operations, we d¢
not think 1t is a “"tracter used for agricultural purposas,”
within the contemplatior of the refund provisions, bdecause
it 1is gonstructed and dealgned for transporting yroperty
upon and along the highways of the State, and zight be asg
oonvenisntly ussd by coctreotors or other jerscas trane-
porting preperty by traller, as by farmers., It is not the
elass of ;ersons using much Sractor whieck fs determinative
of fts inclualon irn the refund provisions of the law, dut.
rather the upe to whiloch such tractor is put,

*ith refersncce %o the two outstanding opinions -
of this Departament adverted %2 in your letter, the first
under date of ¥ay 7, 1097, and the other of d&ate June 7,
1938, both d{redted to you, we sre, for toe rsascns herein
glven, oonstrained to averrule the first opinlon, insofer
a8 oonflicting, and to reaffimm the second opinion mantioned.

Trupting the foregoling fully answers your
seversl inquiries, we are

Yours very truly
ATTORBKY GMEIRAL OF T5Xa3

3y

H. ué .‘ :!’-
Ansistant
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