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CFFICE OF TrZ ATZTORNLY GENERAL

October 21, 1940

Honorable James C. ¢i11il:=-4a
County Attorney

Deaf Emith County

Hereford, Texas

Doar Sir: oOpinion No, 0-2410

Your request for orzirnion has been recaived end
¢arefully considered by tils department. ¥ie quote from

your requsst as follows:

"In case the Co——issionerts Court, after
personzl property tazes have become delinquent,
instruets the County 2ttorney, by its order, to
toolleoct!' sald taxes, arnd turns sald tsxss over
to sald County attornzy with instructions to hinm
to so0 collect samid tzxes, and the County Attor-
nay, through his effcrts, ecollecis the taxes
without filinz suit f:r ths collection tharasof,
Then 1a the Counly Attorzey entitled to the com-
misaions provided fer iz Art. 335, 1925 R.C.S5,.%¢

Article 7332 of vernon's Annotated Texas Givil

‘Statutes reads, in part, asz follows:

"phe County or “Iistriet Attornsy shall rap-
recent the State and Zounty In &ll sults arainst
delinrvent trxezayerc, o . " (Underilnlng oura)




Honorable James C. Gilliland, Paze 2

The court in the case of 8linp v. vise County,
96 S. W. (84) 537, stated as follows:

*It 12 the duty of the county attorney of
each county to file suits to enforce thoe paye
ment of delinguent taxes, upor request of the
‘eorzmisaionerat couri, and hs, along with all
other officers vhose duty it Is to fils and
prosecute such suits for the use and bonsfit
of the county and state, are subjsct to criminal
prosecution if they fall and refuse to perforn

at duty."
ﬁrih

CArticle 7335, Vernan's pnnotated Texas Civil Stat-
utes, .reads, in part, es follows;

V.,

*yhenever the commlssioners court of &ny
county after thirty days writien notice to the
county attornsy or district attorney to file
delinquent tax suites and his fallurs to do so,
shall deeul it necassary or expedient, said
court may contract with any competent atiorney
to enforoe or asaist in the enforcement of the
collection of any delinguent State and county
taxes for a per ¢ent on the taxes, penalty and
interest actually collected, ., . .M

Article 7297, Vernon's Annotated Texas Civil Stat-
utes, reads, in part, as follows;

nThe district or county attorney ef the
respective counties of this 2tate, by order of
the conmmiasioners court, shall institute sult
in the name of Lthe State for recovaery of all
monsy due tha State and county as taxes due and
anrald on uorendercd parsonal property. . "

Article 3235, Vernon's pnnctated Texas 01v11IStat-
utes, reads ss follows;

nvhenever a districet or county attorney hss
collected roney for the State or for any c¢ounty,
ha shall within thirty days aftsr receiving the
same, pay it into the treasury of tha State or
of the county in which it belongs, after deduct-
inz therefrox and retalining the commissions ale
~lowed hix thareon by law. Such distrlet or county
attorney shall ba entitled to ten psr cent cox-
missions on tha first thousand dollars collectod
by hin in any onas cass for thz State oy county
Troc &ny individual or courany, arnd flve per ceont
on all suus over one thousand dollars, to be ra-
tained out of the money when collaeted, and ha
shall alsc be cntitled to retain the sams oomais-
slons on 2ll collecti-na nele for th: tate or
for any ¢ounty. This article shall also apzly to
noney realized for the State under thes eacheat
law,." .



, ' We quote from 34 Texas Jurisprudence, pages 508, -
509, and 511, as follows:

"3tatutes proscridbing fess for pubdblie offi-
cers are strietly construsd; end hence & risht to
fess nay not rest in implication, ‘hers this
right is left to construction, the language of the
law must be construed in favor of the povernnment.,
where a statute is capable of two censiructlons,
one of which would give an officer compensation

~for his services in addition to his salary and the
other not, the latter constructicn should be
adopted. , .

"4is hereinbefore stated, the compensation of
public ofrlcers is fixed by the ¢onstitution or
- ptatutes, An officer may not elaim or reach any
money without a law authorizing him to do se, ad
-¢learly fixing the amount to which he is entitled.”

Ve quote frox an opinicn of this dspartnent, writ-
ten by Honorable R. V. Davidson, Attorney Ceneral of Texas,
dated Cetober 18, 1905, papges 240-241, 1806-02-10, Reporis
of the Attorney General of Texas, as follows:

"If the commissionerst court directs the
county attorney to enforce the collectlon of tax-
.e8 Gelinguent upon an assessient of peraonal prop-

erty only, then I think that under Article 297
(now Art. 335) of the Revised Civil Statutes, the
county attorney would be entitled, a&s cospensatlion
for the collectlon of such taxes as he nay collect
by sult, whsther or not the sult procseds to Iimai
Judgmént, to ten per cent upon the first one thou-
sand dollars collected in any one caase, and five
per cent on all sums over one thousand dollars.

"The ¢ounty attorney's conpensaticn for the
collection of taxes, is therefore, as follows:

“l LI

: "3, For collection dy suilt of taxes delin-
quent upon an essessment of personal property
only, the county attorney is entitled to ten per
-¢ent of the first one thousand dollars ccllected
in any one oase and five per oent on all suas in
excess thoreof, whathor the taxes are collected
durin- the pendency or the suit and bel'dors juine-
rent, or alfter judr.ent, 3ut he is not entitled
10 any cownvengation lor the ¢ollection ol thede
taxes If coilected without suii.” (2racgets and
underscoring ours)

' Also sze Conference orlnion of this departuent,
dated )ay 31, 1613, vwritten by Honorable V. A. Kesllng, As-
sistant Attorney Caneral (later Attornsy Generzl) and
trinted in 1912-14, Reports ef tha Attorney General of Tex-
as, puages £223-4, which holds that a county attorney is not
entitled to compenzation in delinpuent tax sults until suit
is brought., ‘
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Ve quote from an opinion of tkis departuent,
dnted Marech lst, 1916, writtea by Honorable Jolm €. well,
Assistant Attorney Genelal, printed in 1914-16, Reporis
of the Attorney General of Texas, pages 648-652, inclusive,
as follovis:

"A VoIry good reason for not making provi-
slon for Tezs to county attorneys in dellinguent
tax zatters until suits have besn flled is, thad
the distrlet or county asttorney doz2s not perfora
~any servicoes in connec¢tion with the collectiion
of delinguent taxes untll sults are filed, In
fact tha siatute nowhars inmposes eny Quty ugon
alstrict or cULnty attorieys in reference to the
COLLGCE10n 0. Lolihcuent L4xe5, GrCebi Lo 110 u-
Trogent the state and county in all sults azainst
delirquent taxraverg,.t'" (Underlining ours)

This department hald in a conference opinion dated
February 12, 1%21, written by Honoradble L. C. Sutton, Assist-
ant Attoxney Goneral, that a county atlorney was entitlod to
a conzaission, under Article 363 of the Revised Civil Statutes
of 1911 (now Art. 333) for ecollections of dellncuent taxes on
psrsenal property collected by wvirtue of authority vested
in him by Article 7641 of the Revlsed Civll Statutes of 1911
“{now Art. 7297) and thet ths ccupensation of the county ate-
torney, under Ariticles 7683a and 76€1 of the Revised Civil
Statutes of 1911, did not apply to such ecoliesctlions of taxes
upon personal property, sald articles relatinz only to de-
linguent taxes upon lands and lots,

This department held ln a conference oplnion writ-
- ten by Honorable L. €. Sutton, Asslstant Attorney General,

dated April 6, 1921, that the county attornsy was not enti-
tled to commisslons under Article 263, of the Reviased Civil
Statutes of 1911, {(now Art. 335} on money collected for the
county in a sult which it was not the duty of the county at-
torney to bring ia bshalf of ths ecounty. Ve guote from said
opinion as follows:

", . « There 1= no constlitutional or stat-
utory provision raking it your duty to bring
such a suit. That belng true, you, as county
ettorney, are not entitled to any commissions
undsr Article 363, (now Art. 235)., The commis-
sions therein provided for ara for services
rendered in the collection of wonsy by ths
county attorney in the perforuance of duty re-
oulrad of hin by law. The county ettorncy is
not entliiled to ths conxuisslons provided by
Artiele 363 (now Art, I35) upon monays vhich
tha law does not:require him to eollect, A
county officer olalning coxpensation or fees
must ba able to show mot only that the bnrvicea
viors perforxed for the duty as such, but als
a statuie or constitutional provision authariz-
ing conpensction for ihe partleular services 1n.
guestioa . . .« eltinc the followinz autborities:

"15th Corpus Jurls, 4%06
1113 gounty va. "honpsoa, 95 Tex, 22
'-"64 Y 927, 60 Sy 48
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"wharton County vs. Ahldoz, B4 Tex. 12,
le 5.,w, 28l :
rstate va. Yoore, 57 Texas 307¢

Xo materinl chanzes have beon made in the stat-
utes sinde eny of. the ebove mentioned orlnlons were written
that would afrect or chango ths conclusions thersin announced,

Opinlon No. 0-998 of thla department, rondsred

June 29, 1939, addrsssed to you, holds that the right of
“the county attorasy tc ¢o.zlsclons under aArticle 325, R.

C. S+ 1888, in delincusnt tax sulite coverinz personal prop-

erty, only attaches ujon the filing of suit. This opinion
_.8lso holds that the cormissionasra’ court iz.not cuthorized

to contract with or .ray to a county attorney a percentzgs

of delinguent taxes collected,

The tax collector is primarily charzed with the
collectlon of taxes, real and parsonal, bdoth curr.nt and
dellincusnt, and he does all nscagsary vorx in the preparing
of the liste, sending out notices and other preliminary
vorx proparatory to the filing of a suit by the county at-
tornsy ror whica services tho law provides certain fees to
be allowed the tax oollector,

We know of no statute or articls of the Constitu-
tion which makes 1t the legzal duty of the county attorney
to write lotters to delincuent texpaysrs reguesting payzent
of delinguent taxes or attziyt in any way, prior to bring-
ing sunit, to collect such toxes a% the instance of the con-
tizsionarst court. then the tax collsctor has exhausted
his reneliea and the commissionerst court resuszts action
from: the county attorney the only lezal futy involved upon
the county attorney 1s the legal duiy to file suit and prose-
cute same. BSilnce hls lezael duty only begins with the fillng
of the suit, it follows that his right to ecmmernsation under
Article 335 would not attach until suit was Tiled and col-
lection nade.

You &re therefore regpectfully advised that It lis
the opinlon of thias departuent that your quasiion should be
answe:ed In the negative, and it is so answerel,

We have al3o reached tho conclusiczn thet our hold-
ing in COpinion No. 0-665 in answer to guestica 7o. 3 pro-
pounted thereln, to the effect that a couniy attorney would
be entitled to com.issions under Article 235, X,C.5., for ool-
leeting roney from a defaulting county treasarsr without suilt
is errenoous.

-
=Y

A

Wo quoto from 15 Texas Jurisprudeznces, pages 402-3-4,
w*hich contains an analysls of Article 33%, =.2.%., as follows:
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ntwhen 1t shz1l come to the kmowlaed
any district or county attoransy that z=r
cer in his district or couanty entruszteld
the ¢ollection or s.felieepiaz of any -
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*This statute not only confaers a power,

but imposes a duty upron the distriet or county
attorney to perforu tho acts therein speclfied.
Fe hag no power to bind the siate by qonpromis-
ing the suit. The proceedinz may be brought by

~ the county attorney in the name of the county
or, if & recovary of state funds is sought, in
the name of the stzte, z=lnee the constitation
authorizes hin to represent the state, and the
statute above set forth covers tanpy public funds.t

"To authorize & gsult under the statute, it

must appear that the aotion 13 brought - -against

“ofie tentrusted with the collectisnt' of public
funds, or 'witll the safekeepins of any publie
funds,t' fThis sufficiantly appssrs wher; the se~
tion 1s upon ths bond of a oocunty treasurer or
-eollector to compel an accounting for money in
his hends belonging to tha stzte or eounty., OCn
tha othor hand, the statute hizs beon held pot -
to apply to a sult to recover back money author-
{z0d by the conmisaionara' court to be paid out
of county funds to an attorney retalned by thenm
to represent the county, or te enjoin further
payrnent s on such retalnar, or agalnss & county
Judze or other officers for nmoney aprropriated
as salary frou county funds in ths custody of the
treasurer, or agalnast a commisslonerst court and
gounty elerik to restraln then from permitting
county oflficlals to pay for postage siamps oub
of county funds.

»proceadlinss for the recovery frox & gheriff
of money collscted on a forfeited recornizance
have been held to be within the authority of the
¢istrict attornsy and part of his duty. For this
purgpode, he may take a motion in the name of the
state for Julgnent for the benefit of s county en-
titled to tha money. The eounty attorney bas teen
‘hald to have no authority to intervene for the
county or state 1n & sult against a ocliy to enjoin
it from enforeinz an ordinance."

The vase of State vs. Bratton, 1982 8,%W. Bl4, holds
that the county attorney has authority to institute proceed-
ings, to-wit, to file a sult, for the collection of money
against a defaulting tax collector and is entitled to the
statutory couaission for collectinz saxe by sult.

The term "procsedings™ has -veen dafiped by the

courts 1n many instances. %2 quote the following::

A tprocesding' i3 a 'sultt or ! Judleinl
acticen? 1nvolvins rights of nersons or of prop-
erty, and includes the courso of steys or zeas-
urss taken in tho prosecutloz: of aectlozs at law,n
veciison vs. Jackson, 14 NI 2nd 2786, 278, 79,

"The word 'ﬁroceedins' i3 gonerally anppli-
¢dble to any step token by 2 suitor to obtaln
the interpssitis: or action of a court." In Re
Foazlandts Zstata, 2868 N 553, 128 Neb. 219.

*The term 'procesdinga' memns all the steps
or saasuras sdopted in the prosecution or defense
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of an actlon,® Staiter v3. UsS., C.0.4. Alaska,
66 F. 2nd 816,

m1rroceedina in enforcenent of a civil right
is n preszcrived mode of.action for e¢arrying into
effect & legal risht.™ In re SBchorerts Estate, 877
N.Y.5. 677, 154 2iss. 188,

"In its generusl scceptatlon, fprocsedling?
means the fors in which actlions are to be brousght
and defended, ths rannsr of Intervening in sults,
of conducting trex, of oppesing Judgrents, and of
executing.® U.S. vs. French Sardine. Co., C.C.A,
\%’&Sh., B0 F. 2nd 32\), -5‘-46-

. It &s our oplnion that the lengumge in Articls 339,
R.C.S., "he shall institute such proceedings as are nacessary
to tompel the performance of such dutdes by such officer and
to preserve and proteoct ths pudblic interest"™ mean that the
county attorney shall instituite such lesal proceedlinzs as nay
ba necessary, such as riling suit to recovar woney cue the
county, the lnstitutlon of removal preoceellinzs in coury to
resiove errant officers frowm office, to 1rake motions in court
in the nane of the state &galnst shariffs for the recovery
of nonsy oollected by the sheriff on & forfelted recoznirzance,
to institute appropriamts eriminal procesdings, and perhaps
in some inatances to palntain appropriate nendazusg and In-
junetion sults, We think the term "institute proesedingsn
ceans that the county attornsy should instltute all appropri-
ata legal actlons, suits and motions and does not contenplate
any lesszsr thing than ™legal action” and certalnly does not
contenplate negotiatlens, settlement &nd efforts to copro-
rise prior to filing sult or instituting lezal procesdirngs.
In the case of collecting riovey from a defaulting treasursr,
we think ths Instltution of procesdinzs requirad by the county
attorney contemplates the filing of a suit to collect same,

It is the duty of the county attorney to file suit
to collect rconey dus ths county from & defaultling county
treasurer. The lew doc3 not regulre the county attorney to
collect or attenpt to colleet ths money prior to flling sult,

It iz our oplinion that the county attornszy is not
entitled to comuissions under Articles 8385 and 339, R. C. 8.,
for collecting money froau a defaulting county treasurer, un-
loss and until suit is filed by the county attorney. Opinion
Ko, 0-865 of this department insofar as it conflicts herein
is hereby expressly overruled.

Yery truly yours
AT‘“OR.-‘I"Y CINTRAL OF THXAS

N T

“m, J. Fanning
Asszlstant

VIPvew
: This opinion haa been cgrildered in confgrence, &p
proved, and ordored recorded. 20 £ LA é,

CZRALD €, LIANN
- ATTORNEY GENERAL OF TELAS



