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Honoradble Karvin Hall, Commissioner
Board of Insurance Coumissioners A
Austin, Texas
Dear 8ir; Opinion No., 0~2428

He: boar

liay 27, 1940, requesting t
as to the authority of the
to retain on the peyroll dur
ployces who are Reservae Officexs in hs United States Army

portion of the ¢e
Comptroller of Kublic Acoounts to be made by the head of each
which reads as\follows:

the employees on this
ry or compensation as
tes who holds at the same

we have fourd no statutory authorization for the ine
sertion of this provision in the departmental payroll affidavit
reguired to be made to the Comptroller in 5. Be. 427, Acta 1939,
46th Legislature, Special Laws, p. 7, the Departmautal Appro-
priation Bi1l, and we assume the provision was ingerted in an
effort to ocarry out the mandate of simllar provisions in the
Conatitution of Texas.

Frooeeding on this sssumption let us examine perti-
nent provisions of our Texas Constitutien,
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Honorable Larvin Hall, lage &

Section 12 of Artiele XVI of the Constlitution of
Texas provides:

“3ec. 12, Ko member of Congress, nor person
holding or exercising any offlece of profit or
trust, under the United States, or either of them,
or under any foreign power, shall be eligible as
a member of the Leglalature, or hold or exeroise
any office of profit or trust under this 3tate, "

This provision of cur Constitution is qualified by
recent amendments to Ssctions 33 and 40 of Article XVI, adopted
Noverber 8, 1932, These gectlions read

"Seo, 33, The Acacunting Offigers of this State
shall neither d4draw nor pay a warrant upon the Treasury
in favor of any person, for salary or compensation
ag agent, officer or appointee, who holds at the pame
time any other office or position of honor, trust
or profit, under ghisiit:;e or thaiuniiad Statasld
except 88 presoribed is Constitution. 2Provided,

that this restriction as to the draw
of warrants upon the lreasury EEII Zot a"'Igé -

e National Guard yoxan, the Natlione

] ! 1oeru*§baerve orps of EE
Tnited otates, Nor L0 enlisted men o7 Lhe Nation

ua 3¢ he National Guard Heserve, ana the Organized
fegerveg ¢f the Unlted 3tates, nor to retired offi-
/ars 0O he Un 8d ateés Arny, NaVYy, ané Ms )
orps, and re.ired arrany o gers and re Y-
splisted wen ol the Un 3 3 \TRy, havy, and

WATINe LOIDB. underassoring OUI‘S.

"3ecs 40, No perscn shall holé or exerolse at
the pame time, more than one Civil Orfice of Emolu-
ment, exoept that of Justice of Pemce, County Com~
missioner, Notary Public and Fostmaster, Officer of
the National Guard, the National Guard heaerve, and
the Offiocers Reaerve Corpas of the United Statea and
enlisted men of the National Guard, the National
Guard Reserve and the Qrganized Reaerves of the United
States, and retired offloers of the United Statea Army,
Navy, and Marine Corps, and retired warrant offiocers,
and retired enlisted mén of the United States Army,
Kavy, and Marine Corps, unlees othervwise apeclally
provided herein., Provided, that nothing in t:is

Constitution shall be construed Lo prohibit an officer
or enlisted man of the §a§hana1 Euagﬁl_anﬁ ine ﬂafhonal




Honorable Karvin Hall, Page 3

Guard Ressrve, or an offioer in the Officers Resgerve
Corps Of the ﬂnIEeI States, OF &N €NlisLed man in Lie
Urganlzed Heserves of the ﬁgjiea States; or revired
"?&o Tloers of the Unlted 3Jtates Army, Navy, and Karine

orps, and rs e¢d warrant o oers, and retired en~
IIaEea men of Lhe united States ArmY. Navy. anG Liarine

£ ;ﬁ cun]unoEI
on o

Corps, from holdln on withd such offlce

any other officé Or DOS T honor, trust or Er%fit,
under 8 State or whe Unite tates, or from vo

at &ny Lledtion; Oeneral, apselal of trims In this
State when otherwise cuailiried, NGerscoring ours, )

It i3 clear that under Sections 33 and 40 of Artiole
AVI of the Constitution of Texas, and the departmental payroll
affidavit interpreted in the light of these oonstitutional pro-
vislons, an officer in the Officers Reserve Corps of the United
States may hold in conjunotion with that.office any othear posi-
tion of honor, trust or profit in the State of Texaa, and may
recelve salary or compensation for the same.

You are accordingly advised that employees of the
Board of Insurance Commissicners who ar- Reserve Qffigers in
the United States Army may oontinue recseiving thelr salary
from the State of Texas while on astive duty during their vaga-
tion, and under the circumstances descrided you may meke the
payroll affidavit reguired by the Comptroller,

Vie are constrained to call your attention, however,
t0 that portion of Seotion 2 of the Departmental Appropriation
2111, S, B. 427, Acts 1939, 46th Legislature, Speclal laws,
pe 7, dsaling with vacation allowance for State employses., It
provides: '

"VYagation Allowanse, Depertment émployees shall
without deduction in salary, reaeive not excesding
twelve days' wacation, exclusive of Sundays and lagal
holidays, on which State offices are closed, for sach
State fisocal year, such vagcation period to be matually
agresd upon by the head of each cepartment with his
émployses, provided, that employess belonging to the
Texas Kational Guar& may have their vacation at the
time of the meeting of the annual encampment. Fro-
vided, that no employee for whom a salary 1s hereby
appropriated, shall receive ocorpensation while on
vagation unless he or she has been an employee of
the department for not less than eix calendar months
preceding the vacation period.”
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Hoporable fiarvin lall, Page 4

You are adviaed that thia Seotlcn of the Departmsatal
Appropriation Bill must be strictly ocomplied with and State
euployeos are limited to Uwelve days' vacation, sxolusive of
sundays and legal holidays, without dedustion in salary.

Very truly youra
ATTORNEY GENERAL OF TEXAS

w DL T bl
walter R, Koeh \
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