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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN &
GERALD C. MANN L ’

ATTORNEY GENERAL ,J

Honorable Adam R, Jobnson
Bxecutive Dirsetor

State Department of Public Welfare
Austin, Texas

Dear 8ir, Opinion No, 0=243

This is in reply
requesting the opinion of
stated matter,

he -;partment at the time of
nave, nade the applicant in-

scourse does the Department have to
om Mt he assets of this former reciplent,
»]l gestitution: Is it permissible un-
6 construe the term 'estate of the

sf used in Article 8243-1, Ses. 11,

- 3, as applisable to the astate or prop=-
erty dfa liting person? x = "

Seotion 11 (o) of Artiele 8243-1, Vernon's Anno-
tated Clvil gtatutes, reads as follows:

w(a) If, on the death of any resipient of
the 014 ige aissistance or ald, it 1s found that
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he was possessed of property or income in ox-
gess of the amount provided in Sedtion 2 of this
Aet, ths total amount of the assistanes graunted
in excess of that to whioh the recipient was by
law entitled may be redovered by the Commission
of 014 Age Assistance as a preferred dlaim, to-
gether with six (§) per cent interest thereon
and all costs inourred from the estate of the
decessed; the Commission shall institute the
nesessery proaesedings to reeover such ¢laim and
the amount resovered shall be paid into the 014
Age Assistance Fund, one-half (%) of such ampunt
shall be paid over to the United States Tressury
1n1:unh manner as the Sooial Sesurity Aot may re-
quire.» '

geetion 35(a) of Article 885 (e), Vernoa's snnotat-
ed Civil gtatutes, reads 2s follows;

"Seo, a, Whoever obdtains or attempts to
obtain, or alds or abets any person to obdbtain,
by meeans of a wilfully false statement or rep-
resentation or dy impersonation, or by other
fraudulent means

=], assistance, scfvieou, or treatment to
whioh he is not entitled;

"2, assistance, services, or treatment
greater than that to which he is juatly entitled;

*3, or with intent to defraud, alds or

abets in buying, or in any way disposing of the
roperty of a reeipient of assistance without

he consent of the State Department, or whoever
violates Sestion 30 of this Act, shall be deenmed
sullty of a misdemeancr, and, upon sonvietion
thereof, shall be fined any sum not more than

One Hundred ($100.00) Dollars or be imprisoned

for not less than six (6) months, nor more than
two (2) years, or be both 830 fined and imprisoned.*

while Section 11 (o) of Article 8243-1, VYernon's
Annotated Civil Statutes, providel only for the recovery of
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assets from the estate of & deceased pesraon when it is 4is
sovered that such person has reseived 0ld Age Assistanse in
exeess of the smount he was entitled to by law, we believe
that a simple aotion for money had and received will 1ie at
the instance of the Stats Departaent of Pudblic welfare to
redover from a living person assistance when he has "fraudu-
lently, knowlingly, and inteationally sondealed assets Or re-
sourees which, if known to the Department at the time of
investigation, would have made the applioant lneligidle.”®

As stated in volume 29, Texas Jurisprudense, at pags 736;

~ *3n astion for money had and received will
1ie where one persoz has odtained money from
another by fraud, duress, oppression,- i-
tion, extortion or taking an undue advantage.
ADA am a ganeral rule the aotlon will lie to
reocover money paid under a aistake of fast, 1t
being considered unsonsoionable that money so
pald should be detained from the payor. On
the other hand money voluntarily paid under a
migtake of law, without fraud or znposition and
with knowledge of all the faats, cannot be re~
oovered baok in any sort of adtlon, either at
law or in equity.” '

we presume that such sotion will de taken in ad-
cordance with the procedurs provided in Artiols 6243-14 (a),
Vernon's Annotated Civil Statutes. Jhis Seotion reads in
part as follows; '

=whensver it 1s found, by investigation of
the local administrative agenoy, or otherwlse,
that assistanoe has dbeen granto& to sny person
who 1is not eligible thersfor, the Executive Di-
rector shall immediately order such sssistance
terminated and shall furnish a esopy of sued order
to the applicant and a copy to the local adminis-
trative agensy, and from sush order the applisant
shall have the right to appeal to the Commission,
and when assistance to any person has bsen ter-
minated, no further peyments shall de mads to
such person until the Poard shall have determined
on appeal that sush payments de rosumed.

We oall to your atteation the faet that Seetion 38
{a) of Article 693(0), Vernonts snnotated Civil Statutes,



150

Honorable Adam R, Johnson, page 4

makes it a misdemeanor for sanyone to odbtain assistance
fraudulently, and of course, the Department may take ap~
pro réa:e steps to the end that such misdemsanors may be
punished,

It 1s therefore the opinion of this department
and you are respestfully advised that when a reciplent of
ol4a age asslistance has fraudulently, knowlngly, and inten-
tionally concealed assets or resources which, ir mown to
the Departmsnt at the time of investigation, would have
made the applicant ineligible, but dus to .the concealment,
the applicant has drawn assistance over a oconsiderable
period of time, the State Department of Publio Welfare may
recover back from such recipient such assistance in an ac-
tion for noney had apd received,

Yours very truly

mL 20, 1940 ATTORNEY GENERAL OF TEXAS
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