THE ATTORNEY GENERAL
OF TEXAS

AvsTin, TEXAS

gg?:i:ii'ﬁz:trfzgeigtornoy

Clarksville, Texsas
Dear 5ir:

Gpinion Kumber 0-2445

Re: Can the Comnissionars'! Court
lawfully use money in the Jenaral
Fund and set aside to pay ths ine
terest and principal of dessribed
funding warrants for the pwrposs
of paying the sctual and nesesaary
operating sxpenses of the county
-$or this yemr?

: Your recent reqiast for an ﬂyininn of this doptrt-
nnnx, on the abeve stated question, has been received. :

- ¥We quote from your letter, in part, as followa;

“In the yeer 1928, Hed Hiver County has is-
sued & nuaber of acrip warrants toteling the sum
of $45,000,00, which were refunded into a series
of warrants eallsd ' General Fund « Funding bare
rants, Serles of 1928,'dated July 20, 1923, bear-
ing interest at thes rate of 6 per cent per annum,
Narrant 3o, ) payable to bearer on the 10th day
of April, 1828, snd the remainder of the principsl
payable annua en the 10th day of each April in
ths smount of $1,000,00 esch yeur until the whole
sus was paldy snd the interest payable semji-annuslly.
At that time 4 cents of the 26-cent tax for Usneral
Fund purposes war set aside to pay the interest on
and oreate a sinking fund to psy the prineipel of
said warranta at meturity.

. %"The revenues of the Jenersl Fund of sald County
were not sufficlent to pey the operating expenses
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of sald County after that date; and, within

three years thereafter, to~wls, in the year

1931, there had sccumuls ted another group of
outstanding scrip warrants in the total smount

of §566,5456.86, Omn the 15th day of ierch, 1931,

the Commisaionerst Court of Red River County
issued another serles of warrants called 'General
¥Fund -~ Funding warrenta, Series 1931,' psyable out
of the Gensral iFund of said County In the amount

of §56,545,86, such warrants being dated March 15,
1951, payable to bearer, in denominations of 1,000
each, except Warrant Ko, 1 in the smount of $545.86,
bearing interest at the rate of 6 per cent, payable
somi-annually, such warranis becoming due Mareh 15,
1932, and snnually thereafter on Maroh l6th each
year t¢ and incluwding the year 1947. At thet time
6 cents of the General Fund Tax levy was set aside
to pc{.thn Anterest and oreste & sinking fund to
pay the prinsipal of  sald warrants st maturity.

" all this time, and for many yesrs prior
to 1988, the total 25 eents Uenseral Fund levy had
besn annuslly assesssd and eollected to pay the
genaral opersting expenses of the County.,

®iAfter the lasuances of the 'General Fund -
Funding %Garrsnts, Series 1931t', the revenues of
the General Fund fell far short of the amount neces-
sary to pay the general operating expenses of the
Gounty; snd, by the year 1936, there had sccumlated
& total amount of outatsnding sorip warrmts, in addie
tion to the foregoing funding warrants, of apmoxi-
mately $137,000,00., These ascrip warrants were laszusd
during the yesars 1932, 1933, 1034, 1935 and 19036,
8ince the year 1836, by means of using thes Permanent
Improvement Fund to pay general operating expenses of
the County, & small portion of these acrip warrants
have been paid. dost of those which were pald were
warrants given for intercst on the other warrants,

. In 1938, the Commissioners! Court of Hed.River County
issued some warrsnts, which they called 'ueneral Fund
Funding Warrants, Serilies 1938,!' in the total amount
of $10,088.31, in denominations of 1,000.00 each,
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sxcept Warrant No. 1 in the amount of $1,088 31,
all of which were dated £pril 1, 1938, payable
£0 yeere from date, or st &ny interest paying
date snd bearing interest st the rate of 5 per
gent per annum, payable annuslly. At the time
of the issusnce of said warrants, one cent of
the Gensrsl Fund levy was set aside to pay the
intereat and oreste a asinking fund to pay such
warrants, This sction, together with the pay-
ment of some of the scrip warrants, reduced the
scrip warrant indebtedness to the sum of
$117,220,46, which 18 atill outstanding inndd!.-

tion to 8ll of the above descridbed funding war-
rants.

*The ssevsssd valuation of the tax proper OJ
in Red River County, Texas, sin¢e the jyesr 1
is shown in the following table:

YEAR TOTAL ASSESSED VALUATION
1928 $13,019,470.00
1089 e 15,208,220,00
1930 12,811,480,00
1931 12,173,470,00

1932 11,084,640,00
1033 10,298, 010,00
1934 - 10,342, 880,00
1936 10,319,310,00
1936 | 10,154,410.00
1937 10,287, 300,00
1938 10,087,100.00
1939 9,994,200,00

"During all these yeara, bear in mind that the
total 25 centa Genersal Fund levy was being made,
assessed and collected; and the totsal operating ex-
poenses each yesar were far in excess of the smount
collscted for the General Fund from all sources.

I do not have the figures available showing the
colls ctions prior to 1933; tut I do have the fige
ures showing the collectlons since that date, which
are shown in the following table:
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GENEKAL FUND RECEIFTS FOR

YEAR QPERATING EXPENSES
1933 $15,605.95
193¢ 22,712, 00
1038 $2,005.86
1936 37,079.74
1957 25,074 .46
1938 . £2,711.11
1939 £3,008,%7

*Ihe records show the genersl operating sxpendl-

tures for current operating expenses aince the year
"1931 as followss

GENERAIL OPERATING EXPEND B
YEAR Clainms allowed allowe

sgainst General against Perm.

Fund Iotal
1931 $34,568,67 - $34,568.67
1938 31,780.,37 31,760,357
1933 32,164,07 3R,164,.07
1034 ' 41,395.66 41,395,668
1938 48, 404,20 48,404 .20
10368 30,714.78 - 30,714.78
1937 25,187.19 $15,134,02 40,801.2)
1938 19,446,778 13,648,785 33,006,383
1939 £8,539.69 18,868,859 41,194.79

"These receipts and disburasments do not take
inte aggount the asmounts received and paid out for
the above described General Fund-Funding %warrsnis

each year,

1t can readily be saen from the foregolng
facts that the general cperating expenses of Red
Kiver County require sll of the dsneral Fund of
said Countyj and, there is now in the UOeneral Fund
of said sounty the sum of §7,177.18, which has
been set sside Ly the Court to pay the interest
and principal on soms of the funding werrants is-
sued in 1928, 1931 and 19383 and there ls no other
monsy in said Jeneral Fund to pay any operating

expenses of the County
operations, the Genera

snd, in addition to present
¥und needs to pay warrants
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1gsusd for ocurrent opersting expenses ilncurred
this year, snd unpaid, in the amount of about
four thousand dollars,

“Based upon the foregeing facts, I should
like for yowr department to advise me whether or
net the Commissiouers! Court c-n_larfnlﬁg uae
this money, which is now in the Yeneral Fund and
set aside %o pay the interest and principsl of
such funding warranta, for the purpose of paying
the sgtual and necessary cperating expenses of
the County for thia year.”

The csses cited in your brief in support of Yyour
centention that the Commissionerat Couwrt has the right and
suthority te uss the Genersl Fund in the psyment of actual
and necessary operating expenses of the county to the ex~
clusion of any prier p o8 therafory, represent acme of
. the suthorities upon which we rely 1n,r¢£u11n§#ta ove
bonds sought to be issusd sgainzt the Genersal Fund levy,
lowever, we do not think them applicsble to the fund o
- §7,177.18, above mentioned, "reportedly set aside” fer the

payment of interest and cipsl of funding warrsnts is-
sued in 1988, 1931 and 1938, Az a matter of fant, thins
fund seems to possess the characteristics of s »
fund and, as sueh, its use would be governed by Artisle
839 of Vernen's Annotated Civil Statutes,

Your question presupposes the legslity of sueh a
fund, but this department has eonslistently held that the
General Fund levy cannet be pledged to the payment of debts
maturing in future years, and has repeatedly declined to
approve the issuance of bonds requiring such a pledge.
Therefore, we adviss that in view of owr well eatablished
policy in this regard we cannot racognise the valid axiste~
snoe of & fund ostenszidbly created ocut of a portion of the
Genersl Fund levy for the payment of obligetions issusd
sgainst sush fund, BSee Attorney General's opinions numbers
0=1703, Conference Opinion No., 3098, 0=-1659, Conferencs
Cpinien No, 3095, : ,

We do not propose to pass upon the posaibility of
the acorual of any rights to & warrsnt holder to the use
of such a fund, but assume that if any such rights do, in
isw or fact, exist, same must be solely contractusal, snd,
in our opinion, 1f enforcesble, must be & matter for the
partiss thereto to settle finally in a court of ecompetent
jurisdietion, '
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' Pursuant to the Iforegoing discussion, we advise
that the payment of the a ctual and necessary operating ex-
penses of the sounty from this fund will be limited only
by such econtrectual rights ss may have acerusd to the ob=-
ligation holder and by such constitutional and statutory
reatrictions as are now imposed,

We must add, however, that in our opinion a serious
question exista as to the availability of this fund at all
for use either for payment of the obligutions above described
or for Geners) ¥und cxpenses in view of the reflscted mis-
use of the Permanent Improvement Fund in the years 1937,
1938 and 1938, 3Such s use 1z clearly prohibited by law,
Msnifestly, there 1s a oonsiderable sum dus the Permanent
Inprovement Fund by the Gensral Fund, and such balanes as
purportedly exists in the Yeneral Fund may legally and
goperly belong to the FPermanent Improvement Fund, which,

trus, would preclude the use of the funds in any msnner
other tﬁnn for such lawfil purposes as are delegated to
the:Permanent Improvemsnt Pund, Seetion 9, Article 8 of
thes Constitution; Carrell vs, Williems, 208 3.W, 504,

.- This spinien iz not to be goustrusd as passing
apo the validity ef the above mentioned warrants, nor
tt;o vallid exiatence of the fund sreated for the payment
of sexme, ‘

Ne trust that the foregeing in oo-o manner answers
yYour quastion, »ut in view of the peculiar fact situstion
u:g:rlgms same, we feel that 1t could not be answered
othervise. . . -

Very truly yours,

APPROVED JUN R2, 1940 ATTORNEY GENERAL OF TEXAS
/8/ Gerald C. Mann ‘

ATTORNEY GENERAL OF TEXAS By /a/ Clarence k. Crowe
Clarence E, Crowe
Ansistant
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