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Honoradle Fred T, Porter
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Eeufman, Texas

Dear 3im Opinion Ko, Q-

s T s A940, you subait to us
the following faots and reqQuest for opinloni

otqbile dealer sells
. attel mortgage,
jogetha th all tools,
equiprent now attached?,

$foularly in view of the fact
no description of sueh tires and
nortgage and therefore, it is

suoch mortgege 1s vnlia?

jm your letter of Mey £9, 1940, relating to this
usderstand that the tiros and tubes in question
r aX the time the mortgege was executed,

sane matt
were On th

Article 1588, Vernon's Penal Code, reads as follows:

*1If any person has given or shall hersafter
glve any mortgage, deed of trust or other llen,
in writing, upon say person or movable property
or growing erop of farm produce, and shall re-
move the same or any part thereof ocut of the
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State, or out of the county ia whioh it was
located et the tima the mortgags or llen wzs
oreated, or shall sell or otherwise dispcse of
the sume with intent to defreud ths person
having such liesn, either originally or bdy i
transfar, he shall be oconfined in the peniten-
tiary for not less than two nor xors than

five years, I roof thet ths nortgagur reaxcved
suoh praoperty out of the county in whiok it

wag located at the time the mortgage or llea
was created or that he sold or otherwlse dls-
posed of the sane elither origsinally or by
transfer and thet the nortgagor failed to pay
the dedt or any part thersof when dues for

whioh the mortgags or lien was glven, or shall
fall tec deliver posse-ajon of seld property
upon denand of the mortgagse, shall des prima
faole svidence that such property was removed
or disposed of with 1intent to defraud as provided
in this Aect.”

as seid in 10 Am, Jur., p. 8C0, "“a chattel mortgage
upon appurtenances, fixturss, and the like generally ocovers
personal property that is intimately connected with the
operations of the sateblishment or plant which is anortgaged.”
Tires and tubes esre just as necessary to the practioal
operstion of an automobile as the wheels, T¢ allow a man
to removs each jert of the automobile which 1s not described
with sufficient certainty to identify it when taken from
toe vehiale would be to peralt hia to disposs of everything
except the license plate, the ohassis and the engine head,
Ve 40 not belisve thet the Legisluture ever lntended Article
1588 to be construed with such strictzess. 1In the first
place, we thinx s =zortgage upon an sutomedlile covers the
tires and tubes 01 its whesls at the tixze the =ortgage is
given, without any further description. However, we do
not heve to rest our opinlon on that slons, for certainly
the acditional provision “together with all tobla, extra
rime, and othar squipment now attached™ would cover the
tireas and tubes if they wers not already included as belng
& part of the autonobile.

From lrwin vs. Auto Finance Co., 40 S.%w. (24) 871,
by the Waco Court of Civil A;peals, wa quote!

*In the case at bar, the Finance Comnpany,
when it took the mortgage in question, evidently
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intended to have security other than just the
automoblle when i% deserided the property as
'an automodile, a spare tire aad tude and all
equipaent.' Clearly, the mortgage would
eover any and ulloqulpuont that went with or
Jelonged to the automodile ia questicn.

e » !ﬂ

In the case of ¥raves va. State, 72 5.%, (24)
917, the defendant had deen eonvicted of dlsposing of morte
gaged property, to wit, wool., The deseription sonteined in
the aortgage was of certain sheep, "together with , , ,
all wool grown and shora from the above dessribed sheep.”
The Jjudgaent was reversed and the cause remanded, dHut we
think the implication is that such a desoription was :
sufrfisient upen which so hese a prosesution, The desorip-
tion of the wool wes so gensral that once severed from
the sheep it ocould not de i1dentifled as that grown oo the
particular sheep without the aid of extrewsous testimony.
From the opinion in that case we gquotse!

“By bill of exoeption No., 1 the appel-
lant complains of the actioa of theé trial ocourt
in sustaining the state's odjection to the fol-
lowing teatimony of the sppellant: ‘*Some-~
one had to pay the pasturage out there to
¢, R, Word; that was what I used it for, the

“eheck in the sum of $87,72 which I recelved
for the sale of the wool.' The court attaches
to the bill the following quelirfication, to wit:
'The district attorney objest to the gquestions
and azswers made before the jury and his
odjection was sustained, but he 414 aot re-~
quest the €xelusion of this evidence nor was
the same exaluded by the court. The jury
heard all the questions and answers there-
to.' Ve Delieve the appellent's conteation
must be sustained because the mortgage up-
on its face discloses the faot that the appel-
lant was pasturing his sheep in C. K, Word's
pasture of whioh the bank had knawlzdgg.r‘.

- | an
}Erﬁh .t&:.t%;dtﬁz :h;r oi‘ftii on the wool

as wall as the sheep, and if the appellant
sold the woel and applied the money tc the
payzent of the reants due to Word, then he
oould not be guilty of fraudulently dispos-
ing of mortgaged property as Mr. Word was
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entitled to priority of paymnent out of the
sheep and wool, and in support of the views
hereis expresased we refar to the followling
casess Rogers v, Crigg et al (Tex. Civ, App.)
29 5. W. 654; Gorzmaa Co. v, Jones {Tex. Civ, -
App.) E45 3. W, 448, 4Agaln, 1f the appel~
lant thought that #Word was entitled to de
pald the azount due for pasturing the shewsp
out of the wool, vhethsr in faot he was or
noct, and the appellant undsr such a bellef -
sold the wool and had no present intention

of defrauding the bank, then Lhs would not

be guility of rrauﬁulently dizposing of morte-
gaged property becsusse tha fraudulent in-
tent, which is the gist of the of fense, would
be leokins. We are constrained to hold that
the appeilant should have besn peraitted to
testify that he w#old the wool end usaed the
proceseds of the sale {n payneat of the rent
due Nr. Word for pasturing ths sheep, and
this issue should bave been subnltted to the
jury under appropriate instruetions because
the fraudulent intent whieh is the gist of
the offsnse was g8 question to be subzitted to
and deterained by the jury.”

. In our opinion the description contained in the
mortgage 1s sufficient to embrace the tires and tubes with
which the car wes eguipped at the ti:e ths mortgaze was
given and that a conviction bassd upen the fraudulent sele
thersof :ould be sustaelned if all cther elexzents of the
offense are 130 proven.

Yocurs very truly
ATTORNEY OFNERAL COF TIXAS
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Glenn R. Lewis
Assistent
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