OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GERALD €. MANN
ATTORNEY GENERAL

Honoradble R, A, Courtney
County Auditor

1afein, Toms

Dear 8irs Opinion No. 0-2485
Rej Officer's Balary

Your request for op
carefully considered by thi
requast as follove)

A received and
We quote from your.

: . he sheriff's de-
partment with o) e of all expenses
incurred by th B uoh a8, gus,

T : - d grease, sto.
» above,
prison-

ryhr o.nd files
. . . ul Court, the mars

the prisaner, and the sheriff hu
psive pay umlun in the ocase, meh
d per diem, should the sheriff re
of office' or is he entit)
4 not report them to the oo\mt.r as

hat €£fect would it have, 1if he wvers to use
his owvn car mtud of the cars furnished as above Ly
the. countyt"

The population of 1ina County, Texas, sccording
to the last preceding Federsl Census, exceed=20,000 inhabitants
;:nd its county officers are therefore compensated upon & salary

8is,

NO COMMUNICATION 1§ TQO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESE APPROVED BY THE ATTORNEY GENERAL QR FIRST ASSIETANT
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Sestion 5 of Artiecle 30l2e, Vernon's Annotated
Texas Civil Statutes reads as follovs:

"It shall be the duty of &1}l officers to
oharge and colleot in the manner authorized by
lav all fees and cozmissions vhich are permitted
by lavw to be assessed and ¢ollected for all offi-
cial service performed by them. As and vhen such
feos are collected they shall be deposited in the
Officera' Salary Fund or funds provided in this
Act, In event the Commiasioners' Cowrt finds that
the failure to collect any fee or commission vas
dus to neglect on the part of the officer charged
vith the responsibility of collect same, the
amount of such fee or commission shall be deducted
from the zalary of such officer. Before any such
deduction is made, the Commissioners! Oourt shall
furnish such officer vith an itemized statement
of the uncollected fees with vhich his acoount is
to be chn.rg:d, and shall notify such officer of the
time and place for & hearing on same, to determine
vhether such officer was guilty of negligsnoe,
vhich time for hearing shall be at least ten days
subsequent to the date of notice. Unless an offi-
oer is charged by lav with the na?ouibnity of
collecting fees, the Qommissionsrs' Court shall not
in any event meke any deductions from the authorized
salary of such officer.”

Section 600a, Title 28, Vol. 28, U.5.C.A., reads as
followsy .

*That jurors and vitnesses (other than vit-
nesses vho are salaried employees of the Govermment,
and detatned witnesses) in the United States ocourts,
including the district ocourt of Havaii, the diatriot
court of Puerto Rico, and the district court of the
United States commissioners, shall be entitled to &
per diem for each day of actual attendance and for
esach day nscessarily ocoupled in traveling to attend
court, or upon the commissioner, &nd return home, and,

in addition, mileage as provided in sections 600b to.
6004 of this title,"
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Section 600e, Title 28, Vol. 28, U.3.0.A,, reads
as followst

"Witnesses attending in such courts, or be-
fore such commissioners, eball receive for esch
day's attendance and for the time necessarily
occupied in going to and returning frox the sexe
$2, and 5 cents per mile ror going from his or her
vlace of residence to the place of trial or hear-

and 5 cents per mile for returningt: And pro-
vided further, That witnosses {Other tharn vwitneosses
vhoe Are saliaried employesos of ths Govearnwent and
detained vitnesses) in the Unitad 3tates courts,
including the Distriot Court of fAaweii, the Dis-
trict Court of Fuerto Rico, and the district court
of the Urnited States for the District of Columbia,
vho sttend court or sttend befors United States
commisgionars, at points so far removed from their
respoctive residences as to prohibit return thereo-
to from 4ay to day, shall, vhen this fast 5% oer~
tified to in the ordsr of the court of the com-
nissioner for paymént, be entitled, in addition teo
the sompensation piovided by existing lav, a8 modi-
fied by sections 600a to 6004 of this title, tc &
per diem of §3 for expenses ¢f subsistence £or each
day of actual attendansce and for sach day necessar-

ily ocoupied in traveling to attand cowrt and reo-
turn hmo. ‘

Section 601, Pitle 26, Vel. 28, U.5.C.A., reads as
follovs,

*the folloving and no other compensation shall
be taxed and slloved to wvitnesses in the several
States and Torritories, sxcept in cases othervise
expresaly provided by law. FOr sach day's atten~
dance in sourt, or before any officer pursuant to
lav, $1.50, and 5 centt & mile for go from his
ylace of reaidence to the place of trial or hearing,
and 5 cents a mile for returning. WVhen a vitness
iz subpoenaed in more than one ¢ause batveen the
pame parties, &t the sawes court, only oms travel
fae and one par diem cotppensation shall be alloved
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for attendance, Both shall be taxed in the case
first disposed of, after wvhioch the per diem atten-
dance fee &lone shall be taxed in the other cases
in the order in which they are disposed of.

“When & vitnesa i detained in prison for
vant of security for his appearance, he shall de
entitled, in addition to his subsistence, to &
compensation of §1 a day.”

The above quoted Federal 3tatutes provide for the
paywent of wvitness and mi e fees for witnesses in Federal

oases, These fees are clearly "personal" fees to the vitnesses
attending court, and certainly oould not be classed as "fees

and commissions permitted b ¥ to be assessed and collected
or all olflclial services -eorfo gounty officers.

You are therefors respectfully advised that it i»
the opinion of this department that the vitneas and mileage
fees dosoridbed in your letter are not "fees of office” of the
sheriff, and should not be reported as sush, nor be placed in

the officers' salary fuind, irrespective ¢f the wvitnssses'
mthods of transportation.

Yory truly yours
ATTORNEY QEXERAL OF TEXAS

L

Va. J. N
Assistan

VIR AW
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