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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GeEnatn C, MANN
ATEORNEY GENERAL
Honorable Charley Lockhsrt , A
State Treasurer O
sustin, Texas v
— Voo
Lear Sir; Cpinion No, 0-2%81. |
Re: AmO stemps required for
& supplene indsnture of
st 10 be recdrdedundsr
iar faots.
In your letter i 940, you submit to us
trte rfollowing facts: in Jésl - ralilrosd company lasued
bonds, seouring the same red 0f frust on property situsted

' was recorded in Texas at
ffedtive date of Article 7C47e,
11rped now desires to file =
supplemental de , covexing\property which hes been
scquired sinoe the firxt mbdrtgege ziven. Frart of this
property is ih Tdxas un partz%F the other state. The obll-

fn this ena another stats,
trhat tims, long pr
Vernon's Civil 8

getions secured b the sedgnd ‘wortgage ere the identical
bonde iessued In\1BEL and still) secursd by the first mortgags.
This syfolexental or wec mortgage does not contain & des-

er mebhod™ ol Auvletlating the amount of gtaxps which must be
thi€ supplexentsl indenture to entitle the same
e .

Section (&) of sald Article 7047e reads es follows:

"{a) ZIxcept as herein otherwise provided
there 1s heredy levied snd apgsegsed e tax cf Ten
(L07) Cents on each One Fundred {(£100.00) Dollars
or fraction therect, cver the first Two Hundred
{ '200.00) Zollers, on sll notes and oblizetions
secured by chattel mortgage, deed cof vrust, re-
chenic's lien contrect, vendor's lien, conditionel
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seles contract and ell instruments of a similar
neture which are filed «r recorded in the office
of the County Clerk under the Registration Laws
of this State; provided thet no tex shall be le~
vied on instruments securing en emount of Two
Hundred {(§200.00) Dollars, or less., After the
effective date of this Act, exocept as herein-
after provided, no such instrument shall be fllied
or recorded by any County Clerk in this 3tate un-
til there hes bdeen affixed to such instrument
stamps in accordance with the provisions of this
seotlion; providing further that should ths in-
atrument od . Cle]

be securlity of an :
pledged as security in & State or tates ©
than Texas, the tex shall be based upon the
ressoneble cash velue of & roperty pledged
n Texas in the proportion t sald propert
In Texes bears to the %mﬁxﬂt
seouring the obllgatlon; azd provi&lng‘?ﬁ§55£5__l
that, except es to renswals or extensions of so-
orued interest, the provisions of this section
shall not apply to instruments given in renewal
or extensions of instrumentz theretofore stamped
under the provisions cf this Act or the one smend-
ed hereby, end shall not arply to instruments
given in the refunding of exlisting ronds or obli-
getions where the preceding instrument of seourity
was stamped in sscordance with thig Act or the cone
smended hereby; provided further that the tax
levied in this Aot shell apply to only one in-
struzsnt, the one of the grestest denomination,
where several ipstruments are contemporsneously
executed to secure one obligatipn; sné provided
further that when cnce stemped as provided herein
en instrument may be reccrded in eny number of
counties in thig Stete without egein deing so
stemped, This section shall not apply to ianstrue-
ments, notes, or other obligations taken by or
on behelf of the United itates or of the State of
Texes, Or 8ny corporate agency or instrumsntality
of the United “tetes, or the 3Stete of Texss in
cerrying out a governmental purpose as ex;reszed
in any iAct of the Congress of the United States
or of the lLegislature of the State of Texas, Rnor
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shall the provisions of this seaotion apply to
obligations or instruments seocured by liens on
oerops and farm or agrioultural products, or to
livestock or farm implements, or an abstract of
Judgrent.

"If the smount secured by an instrument is
not expressed therein, or if sny cart of the
security desoribed in any suoh instrument appears
to be located without the State of Texas, the
County Clerk shell require proof by written sfrfi-
davits of such facts &8s may be necessery to deter-~
mino)the amount of the tax due." {Underscoring
ours

Prior to the amendment of this statute by the 46th
Legisleture, it conteined no provision whatsocever for an ap-
portionment of the tax in ceses whers the obligetion ias se-~
cured by lien upon property outside of this 5tate, This led
to some very hard results snéd to litigation. Cities Service
011 Company sought to record a deed of trust seouring & dond
issue of epproximately $43,000,000. Only adbout 10% of the
property desoribed in the indenture was located in Texas,
Payment of the required tax of about $43,000 was made under
protest end suit filed for its return dy Cities Zervice 0il
Company in the Federal District Court at Austin. The case
was tried and Judge kKoMlllen awarded the plaintiff reocovery,
holding that in effeot the tax waas being levied upon property
located outside of Texas. An appeal was perfected dut by
thies time the 46th Lagislature heé made the amendment, Cities
Service C11l Company proposed to stamp the instrument, arriv-
ing st the amount by arportionment as provided in the new
stetute, and again present the same for record if the State
would dismiss its appeal, snd this was done, Hente, there
was no decieion of the cese by &n appellate court,

It is menifest that this particular part of the
smendzent to the Act was intended to cure tnis possidble de~
fect in the 014 statute aa pointed out in the Cities Ser~
vice 041 Compeny ocase.

With further reference to the feaots instently con-~
corned we understend that the btond 1ssue of 1881 was for
$60,000,000. Three fourths of the property desoribed in the
first mortgege was looated in Texes anc the other one fourtih
in Arkaneas. The property described in the seodnd mortgage
is worth only about £200,000, of which three fourths or
§150,000 worth thersof is in Texas, the remainder in Arkan-
mag. To hoid that the smount of the tex should be escer~
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teined by taking the proportion which the Texss property des-
cribed in both mortguses beers to 2l the prorerty descritbed
in both, thue attenpting to exaet & tax cf #45,000 would not
be getting awsy from such eriticlem of the 014 Btetute, This
would heve one of two effects, that is, of mzking it a tax on
the note itself (&nd we htve heretofore held thet it is a tax
upon the privilege of using the records), or it would be levy-
ing the tax upon the mortgage which was legelly recorded meany
yesrs ago. 1In our opinion such a construction is not required
&nd should not be given,

Nor can the amount of the tsx be ascertained by teke
ing the proportion which the Texas prorerty in the second mort-
gage bears to all the property in that mortgege. 7Yor, the sta-
tute quite plainly requirea the considerstion of the property
in the foreign state, &s a redusing factor, regardless of what
mertgage it may be deseribed in.

We will again quote the pertinent part of the stetute,
meking perentheticel insertione to olarify our thought &s to
its meening, as applied to a situation of this kind, "The tax
shell be based upon the reesoneble oash velue of all property
pledged in Texzs (in the tendered mortgsge) in the proportion
thot said property 1o Texes (in the tendered mortgsge) bears
to the total value of the prorerty securing the obligation.”

In the instant ocsse, the sum upon which the tax is to
te calculeted 18 &rrived st as follows: take the proportion
which the Texas property in the second mortgage besrs to all
of the property in both mortgages and multiply the freotion
into the amount of the bonda secured.

Yours very truly

ATTORNTAY GEWERAL OF TEX/S

By @4.___/;4@4‘,; |

Glenn R. lewls
Assistant

n JUL 12, 1940
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