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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD €. MANN
AVTORNEY GENERAL

Honorable Frank R. iurrsy

County Attorney

Carson County

Panhsndle, Texss

Dear 8ir: Opinion No. 0-8803
i Re: The nathority of the County
- Conmissioners! Court to eq-
quire land rfor the drainage
of State highweys,

Ke ecknowledge rocolpt of your request for an opinion
of this Department on the authority of the commissioners' court
to asGuire sessements =mnd rights-of-way for the ﬂrainage of
B8tate highways. Y ' *

Your re olt//iutol that the State liighway Dapartment
has built a highway and construeted a dreinage diteh which
drained the water onto other proyorty end the property owner
hes filed a cleid with the county “or the rights-of-way,
easement d damu;gl.\x

ppéers to us that the exact question to be deter-

of (way(and ees mun&v for the drainage of State hishnayl.

ques on must necessarily be determined by Article
anzotated Civil Statutes, whioh provides in
a:

er in the Judgment of the State Highwey
CQmmiaoion the use or gequisition of any

for roat, rifgt-o ey 23%22855, t er, oa
stone, gravel Or othsr mater s, necessary and

3 oonvenient to any road to be . . . malhtained

4, s o+ sy the 2ame may be atquired by purchase or
q condemnatior by the county ococmiesioners' gourt,”
o {Underscoring ours)
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It is, therefore, apparent from the iArticle just guoted
that the necessity of such lend or right-of-wey must first be
determined by the Stete Fighway Commission. In other words,
the authority to determine whether or not the land 1s neo-
essary for the proper meintenance of a State highway is in the
State Highwey Commissiorn and not in the commissioners' court,

Artiele 6874n, Vernon's isnnotated Civil Statutes, also
provides that before a county ¢an aoquire land for such pur-
80:&5, a Tequest must be mede by the State Highway Comrission.

he county does not have authority toc purchase or condemn
land for State highway purpcoses on its own behalf. O'EKeefe
vs, Hudspeth County, 25 &, W, (24) 626.

You are, there’ore, sdvieed that the ocounty commissioners'’
sourt ocannot eoguire land for drsinege purposes until it is de-
termined by thes State Eighway Commission that such lend is nec-
ezsary for the proper maintenence of said highway. TYou are
further edvised that the county must slse be reguested by the
State Highway Commission to aoquire said tract of land before
it has suthority to do so. If it d&ces not have such a request,
4t 1s not esuthorized to procure land for sald purpose,

e sincersly trust that the above fully esnswers your
inquiry, we are

Yours very truly

ATTOENEY GENSRAL OF TEXAS

. /- o ;{?é : ;
!éijj- Richs . Cooke

Assletant
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