THE ATTORNEY GENERAL
OF "TEXAS

XX BRI XX S e AvsTIN 11, TEXAs

ATTORNEY GENFERAI.

Honorable A, E. Hickerson
County Auditor
Montgomery County

Conroe, Texas

Dear Sir: Opinlon No. 0=-2517
Re: Has the commisaloners court
authorlty to lssue a franchise
to a local telephone company
operatlng outside the Clty of
Conroe in Montgomery County?

Your recent request for an opinion of thils depdrt-
ment on the above stated questlon has been recelved.

We guote from your letter as follows:

"Has the Commissionera' Court authority to issue
e franchise to a local telephone company operating out-
side the Clty of Conroe in Montgomery County. If =o,
what 13 the limlt on the charge for this partlcular
service."

Articles 1418 and 1417, Vernon's Annotated Civil
Statutes read as followat: )

"Art. 1416, Corporations created for the purpose of
constructing and maintaining magnetic telegraph lines,
are authorized to set their poles, plers, abutments,
wires mnd other fixtures along, upon and across any of
the public roads, streets and waters of this State, in

such manner as not to incommode the public in the use of
such roads, streets and waters.

"Art. 1417. They may also enter upon any lends
owned by private persons or by a corporation, in fee or
less estate, for the purpose of making preliminary
surveys and examinations with a view to the erection
of any telegraph line, and from time to time appropriate
so much of sald lands as may be necessary to srect such
poles, plers, abutments, wires and other necessary £ix=-
tures for a magnetic telegraph, and to make such changes
of location of eny part of sald lines as may from % ime
to time be deemed necessary, and shall have a right of
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access to construct salid line, and when erected, from
time to time as may be required to repalr the same,

and shall have the right of eminent domaln to obtain the
right of way and condemn lands for the use of the
corporation."

"An agency to whom the state has not delegated the .
power cannot grent a franchise."™ Corpus Juris, Vol. 26.
page 1027. : '

We quote from Corpus Juris, Vol. 62, page 29, as
follows:

"A telegraph or telephone company cannot occupy or
use public streets or highways wlthout leglslatlve
authority granted elther dlrectly or indirectly, and
cannot exist by lmpllcation merely. The power to grant
such authorlty rests In congress as to highways which
are post roads; as to other streets and highways, the
power rests ultimately iIn the state, and inm munioclpal-
ities to which the state delegates its power."

We quote from Texas Jurlsprudence, Vol,. 40, page
407, as follows:

"Being public utllities, telegraph and telephone
companies are subject to regulation in the public interest.
While this right of regulation ls one of the inhersnt
powers of the State and its subordinate agencies, yet,
as mentioned In another article of this work, in assent-
ing to the Federal Constitutlon the several states
surrendered to the national government their powers over
interestate commerce. Since 1t is settled law that the
transmission of Intellligence from one state to another
constitutes interstate commerce, it results that tele-
graph and telephone companies may be subjJect to regulation
by three different agencles; the United States, the State
and the Inferlor agencles, such as municipsal corporations,
to whom the State has delsgated regulatory power,

"The regulation of telegraph and telephone companies
wad for many years wholly In the hands of the several
state governments. But in 1910 the Federal Government
assumed jurisdiction of such corporations, in so far as
their Interstate and forelgn activitles are concerned
and state control is therefore definitely limited %o
intrastate matters...."

We further quote from Texas Jurlsprudence, Vol. 40,
pages 413, 414 and 415 as follows:

"The statute that authorizes telegraph and telephone
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companies to make use of fany of the public roads,
streets and waters of the State® does not in terms
make any dlstlinctlion between telephone companles
with respsct to the character of service rendered -
whether local or long distance. But 1t seems that
there is a very sligniflicant distinction, in so far as
the regulatory rights of muhicipal corporations are
concerned. In the case of telegraph companlea and
long dlstance telephone companles a clty, town or
village may make reasonable rules and regulations in
respect of the locatlon of the line, the kinds of
poles that may be used and the helght at whlch the
wires may be strung; but 1% hes no right whatsocever
to deny to such corporations the use of 1ts streets,
at least In so far as out-of-town business is con-
cerned; as to such business the right to use the streets
1s absolute.

"But the situatlion seems to be wholly different
with respect to local telephone companies. Such
corporations have no absblute right to use the strests,
and can do so only wlth the consent of the municipal
authorities. This conseht 1s commonly manifested by
the grant of a franchlse which may fix the rates to be
charged for telsphone servlce and set forth the
general condltions under which the company may transact
its business...."

With reference to Article 1416, supra, we quote from
Texas Jurisprudence, Vol. 40, page 368, as follows:

"While i1t seems probably that the Legislature did
not have telephone companles in mind at.the time i%
enacted this statute, the courts have held that the
term 'magnetlc telegraph lines' is broad enough to
Include telephone llnes. Accordingly it 1s now settled
law thet, with an exceptlon hereinufter noticed, tele-
phone companles are as much entlitled to take advantage
of the enactment as telegraph companles. It will be
noted, however, that the grant is confined to corpora-
tions only, and this obviously means that nelther a
co-partnership nor an lndividual is entitled to lts
benefits, in the absence of special authorization.”

The general rule governlng powers and limitations of
the county commissioners! court, as set out by the Supreme
Court in Commissioners' “Yourt ve, Wallace, 15 SW 24 535,
reads in part as follows:

"The commlssioners' court is & oreature of the
State Constltution, and lts powers are limited and
controlled by the Constltution and the laws as pessed
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by the Legislature. Art. 5, Sec. 18, Constltution
of Texas; Baldwin vs. Travis County, 88 SW 480;
Seward vs. Falls County, 246 SW 728; Bland vs. Orr,
39 Sw 558.M -

"The leglslative department of the government
is a source of the grant of a franchise, and there
must be a certain grantee. The Leglslature, unless
constitutionally inhlblted, may exercise its authority
by direct leglslation, or through agencles duly
established having power for that purpose.”" Texas
Jurisprudence, Vol. 19, page 879, .

It is a well establlished rule that the commlssioners®
court may exercise only those powers specifically designated
by the Constitution or the statutes or those powers necessarlly
implied. The fact that a franchise 1s a very speclal privilege
given only by a direct leglslative grant or by specifilcally
dealgnated agency, we must reach the conclusion that the
Leglalature has not designated the county commlssloners' court
as an agency with the right and power to grant a franchise.

In view of the foregoing authoritlies, you are
respectfully advised that is the opinlon of thls department®
that the commissioners' court does not have the power or
suthority to grant a franchise to a local telephone company
operating ocutside the city of Conroce in Montgomery County.

Trusting that we have fully answered your lnquiry,
we are

Very truly yours
ATTORNEY GENERAL OF TEXZAS

By s/ Ardell Williams
APPROVED JULY 15, 1940
s/ Grover Sellers Ardell Williams
FIRST ASSISTANT Assistant
ATTORNEY GENERAL

APPROVED OPINION COMMITTEE
By BWB, Chairman
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