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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

¢ | gemaLD C. MANN

ATTORNEY GXMERAL
\ ( ,0

Opinion Nos O«2838 -
Res O sion of filing fee,
55 or ths rme

Yoar let
{ean Rgpudblios Cor
a permit to do YWas

of suob permit -
is o holding oorpd:

hey” ih the acmputstion of the filing fee in-
aident ¢ 4 iole Z014, Reviseld Qivil Stututes

ef Tex mersiip of stosk by this foreign holde
ing eorpora  Téxas gorporations deing business in -
Texss, ood in forefsn corperations dolng Lusiness in Texas,
aro to be cunoldefed as “groas assets employed in whole

e in part in-ddtrastate business in Texamj and (8) whether
the inoore or dividexds paid by such corporstions to the
Amarican Republior Oarroration ere $0 be sonsidered as
waross receipta from intrastate Texes businessw,

The pertinent vrovisiouns of Article 5014 pro-
vide a8 follows: .

_NO COMMUNICATION 1S TO BE CONSTRUED AB A DEPARTMENTAL OFINION UNLEGS APPROVED BY THE ATTORNEY GENERAL OR FIRET ASSISTANT
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"Tpon oblalining a pernit under artiole 1589
snd upon £ilin- s certifled gopy of any exendnent
or supplement under Article 1587, eansh foreisn
eorporation shall psy the rolmlng foos for the
g:vilege of beling edmitted to &o an intrastate

inese ir this Htete) P4 é&sa;%} Dollars

for the firet Ten Thousand (J16,000,00) Dollars
of its issued ospital stook smployed in Taxas,
as heresinafter deternined, ond Ten (510.00) Dole
lars for esoh additional Ten Thousand ($10,000,00)
Dollars or fractienal paréd therecf. Ths amount
of the ismued oaplitsl stoek 80 tpxable shall bha
that preopertion of the whole tsheroof, gs the
gou sarets employed in whole or in part in

trastate businensy in Texsa, plus the 21085 Iee
osipts from intrastate Tuxas Business, dear 4o
the sntire acasts end reosipts of the oorporse
200 4 & % o _

- We are not sonserned with the quention of wheth-
sy the Amerisen Republies Corperation has trsnsected, or
is transscting, or will transagt intrastate business in
Toxas inssmueh as the eorporation has had s parmit %o do
so and 12 spplying for a renewal perait o 40 uo, the
granting of which by the State will sonfer upon the eore
poration sush right and privilege without cuslifieation
or restriction, Ths question bdefere us therefores beottss
morely the deterzination of suck of its assets and such
of its recelrts as may sroperly be eonsldered in eampute
ing the renswal filing fee under tha formula set out in
Artiele 5814,

_ Wo point out, as latsr disoussed more fully,
that the fes imposed Dy Artiole 8914 is in the nsture of
s entranse Or admizsion fos ~ $% im not & tax upon the
property ¢f the corporations

¥e do not regerd the physical location or the
situs of the stock certifieates, or the 4domisile uf the
Ansrioan Repubdblies QJorporation, as oontrollings NATIORAL
LEATHER €Oy Ve MASSACHUSETTS, 277 UsS, 418 Hor do we
think 1t can be galnsaid tha‘ ths oapital stoek omned by
the aAmerisan Republies Jorporstion in other gorporutions
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representd 1t3 "agsets"e BiINIE ve UTITED RATLIAY 00,
138 Mo, Appesls 557‘- 119 3.,%. 1020, 1056+ And thaet the
irooce or &ividends rescived froz the stook so ¢wned oon-
stitute "receiptst of tho sorrorstion.

In the purehase of stoek in other gerperstions
the holding coymoration emglcig its qapitel in the pree
olve way oontsmplated by the insorporstors. %Yhere a
corporation thua devotes 1ts ospitel stook Lo the veory
purpose for which 1t wag formed, it wlll hardly 4o to
a2y that sush atogk i3 not employeds YACLHE RZALTY 006
Vo WILLIANS, 19C FeTa 34, 91 MN.T. 25806, 48 LRene {aw
deries) 371,

~ "pats fn oonforndty to, and in furtherance
of tha sole dusinsas purpdss of s going ocaoern
m&ouhtadlg reprasent Ydolng dusinsss® » » » »"
Appeal of Usliery, 278 p. 238, 1lé stl. £iR,.

The gaxm of MHILITAR SIIK 00, ve MILLIR, 128
Appsllate Diviafon 296; 109 B.Y, Supp. 988, aff lov
We¥e 077, 91 1,2, 1119, involved a statute sudjeeting to
~ a lioanse tex every foreign eorporation doing Yuminess
in the State; to be computed upon the besim of the capi~
tal stoak employed by 1t wikhin ths stats, and fwrthar
providing that thes cupital of a coryorstion invested in
the stook of another sorporstion should be deenxed to ba
ansets loosted vhars the physlissl propersy rwprosanted

sush stook was loosted, It was held that in doterw
& the pgmount of lipense tex to b8 palld- by s foreign
oorporation doinz business within the 3tate, One of the
purpeses of ‘whish was t6 hold the stook of s domestis
sorporstion, money invented By it in the stook of the
donestic eorporation eould be inoluded, The court de-
ol=red in 1ts cpiniom

*The relastor eumplaing that the money in-
vestsd in the ntosk of other coxporations was
not. tsxable, but was aiaxpl{ an investoents Inw
aEnzel oS tlgxia wat one of the purpoges of the
eorparstion, Lowever, we have held thot sush
an investoent 18 tazedle, KForth aneriean Som-
pany ve ¥iller, 90 Appellete Dive 580, 06 N.Y,

611
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Suppe 386, arfirmed 188 ¥« 521, 74 L.d. 1134
It s 1 r oontendsd, inamuoh s thls come
Eﬁ? was 20t deing dusiness for a profit, that
ospital was not enployed within the state.
That contantion is not good here beeauss
wore doing business for a profite They took
thelir profit thro theiy dividends in the evr-
poretion in whigh ¥y held the stoek « & # %

Invaeking this sane prineiple, lirs Justise Holmss
points cut in TOTARDS v, GUTLE COPPIR G084, 070 Ul 458,
4¢ S, Ote 343, 70 L. Bl G781

*7¢ the emrporetion was- one whloh congrenss
hag powsr to tax In thils way, i1 15 hari to say
that it &5 not within the aote It wam
organized for prefit and wes dolng what it prine
agipally wane organized to do in order ¢o realize
rofit {(to h0ld stosk in mbother gorjorstiom).
The esases nust be exoaptionel »hen such astivie
tieg of guch sorporstion 4¢ not amount to doling
tusineze in the sense of the statute, The ox=
emption "when not eanssged in businesst ordiner-
ily would s=enm pretty nml{oaqniumt tc vhen
not pursulng the end for whiok tho sorporation
was orgsnized, in the gassg whers the ond is

ofit = » & ¢« ZThere wans gome gxbion ¢
8re wos only o sings -'%ﬁ
3¢ be &3 ﬁ_‘ oa OR6 CUNINess
eould RET vs carried on without two carporstlons
taking part in 1%, sach amst pay, dy the plain
words of the aot & » s * (Parenthatiocsl insere
tion and emphasis ours).
© o In BATIONAL LTI C0. ve BASSACHUIEITE, W77 Us
B4 415, T2 L. S4e, 955, 48 S. O, 534, Wisre was involved
a ilzw of Nasspacimaetts whieh impozed an exsise on foreign
gorporations for the g;;-rivnaﬁo of garryine on-or dolng
Puainess in the State, st o fixed rats psr $1,000,00 upon
such proportlon of the felr eash valus of sll the-shares
coustituting the eaplital stogk of the aorporetion, as the
yalue of the ansete, rea)l and personal, mple{pa, In Digte
{ness within the State besrs to the velue of its total

- 612
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assets, Tho Naotional Leather OCumpany was a HMaine Core
porstion sngzged in the btualuess of purohagsing hiies and
skivg, having them tenned Dy other soxpuvies snd selling
the leather throuﬁh the tannerse It opersted no tenner-
fag Atself, The Luslness of the sompany was sondusted
whally {n lzossohusetts sand among other propsrties it
osmed the entire cepisal midak, exeopt e fTew qualifying
sahares, of two other lMHelne Cerporatizns whieh tanmed
lepthsy for the ¥etional Losther Ooepanys One 6f the
companies, In gldition te 1ts prineipel Luniness in Xasae
achusetts, wes guslifiel to €o business und had eelling
Wenohes in four or five other statsa) the seoond oompany
being engaged in tusiness only in Maseeohusetts.

The tax caxalsplionar ingluded all the dapiteld

500k 6f the two subdslidlary acaaganien 4R Namh 4% v e
asts eaployed by the Natlonul Lsather Jompuny {n business
¥ithin lussachusetta, Tho Rational Lsather Compeny ocatended
. thet the {neluston of thege sitoeks aa part of the assets eme
g&oyet by i1t {n dusinsss iz Massachiusetis was onlawful as

" bsing in effact the imposition of & tax upon the stosks
themselves, thot these stoeks, us distinguished from the
assats of éha sutaldlary ccxgérnttans, had no situs in
Mampashusatis and woers not withia its Jurlsdietion, ant

that the statute, so applied, was beyenl tré power of the
B8tate ané vicletald the dus prodess slesued of Lhe Pourteonth
Anendreont to Lhy Usited Stlates Censtitution,

Hr. Justise Sanford, in delivering the opinion of
the Dnited Btutes Supreld Court, deelaredi

"por presant purpesss 1t may be ssaued
that the eenital stocka of the two sudbsidlary
oozponies had no situs in ¥essuohuaetis whileh
hrought tlhem within the Jurisdiction ¢f that
2tate for tie purpods of imporing a dirset
proporty tex. * + ¢ _ But hars the atssuls
deen nwot lmpose eny direet tax upon thesw sidcks
and, oo aonstrusgd by the Nsesachusetts court,
mersly treate then «6 assels emgiay&& by the
petiticner in its businoss wiihln the 8tste
and thercefore requires that they dbe 1nelu¢a§
when the totsl asseis 80 enploysd by it ave
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° ted for the ose of arTiving at the

ionate gu-u valud af ivs own aspi
shares - daternined by ¢ the assets e~
played i business withia Btate with the sotal

assets wheresosver lﬂlﬂd or located » on whieh
the axolise for the priv egnturﬂhnmiu
business within the state iaposed, = * » »

Hers both the sommissicner, the administene
tive officer aharged with the enforeesmant of the
statute, and the Massachusstts Ccurt huve found
that the cayital o;::‘:; glru t::t i:: ;mummw

o8 WOre onsy -

ont ita b::ﬂul within Kaesaghusetta, ¥e
£ind pno sdeqQuate reuson for distyrbing this eon~
elusion, Ont the sontrary, looking to ths substance
of -the transactions anl not morsly %o form, we
think that the petitioner, through its ewnsrshlp
of the eapital stocks of iha two subsidlary ocore
porations and ths ¢onirsl wileh % theready exer-
0is%d over th 414, in a very resl and prastisal
sense, smploy 89 s%oeks as an ilustrumentality
in eurrying on its businass within Maassachusetss
- 0 tue extant, at lesst, that the gcnirolled
astivities and roporty of the subsidiary corpoxw
ations were within the ataite, s « s o

Is muat be xeo sod in shis aonneetion that the
fee sed by Article 3814 is in the pature of an entrance
foe = 1% is not 2 tex upos the proparty of the corporation.
This t distinetion is reeggnizsd by the United
States Buprems Jourt in the ocuse ATLANTIO REFINING OCs
v. VIROINIA, %02 U, 2, R2, 88 L. B4, 24, %8 3, Ct, 75,
wierein Er. Justioe Brandelis in deliving the opinion of
She oourt, deolaredi '

"It is contended that o atatuls wileh nens-
wres the entracs fes golely by the authorized
sapltal deprives the ¢orporatica of Its ﬁagmr
without dus process, deozuss the amount ate
nined by raferanocs property bayond the Saxing
Jurisdz.ation?dmﬁ nleo that this chargs s an
ardisrary teking of propecrtys A8 hns beon shown,
the amcunt of the entrapoce fee im not mensured by
property, sither within or without the Juriséio-
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tiong and it iz not & tax upon {‘mpnrty. It is
paynent for an opportunity grarted,.» s +, The
value of the privilegs soruired is obvioualy 4doe
pendent upon Whe finsanlial rescurces of the o
poration - not only upon Lhe sapital possosned
at the tims of its adaission to 4o business, but
also upon the capita) whioeh 1t will be in a pom-
ition seoure later through its sxisting autnor=-
1ty to ismue addisisnel stook, Obvicusly, the
power lnherent in the possossicn of larxge Linan~
olnl resocuraes i not dependant ujon, of eonfinesd
%0, the 11la00 whers the a5s8%8 are 1oCutsd, v « »
Grsat power may be exerted by tho collany in Vire
ginia sishough it bhas iittle propsriy liosused
thera, ind valu to it the privilege %o
exurt that power is not nscessarily mezsured

the amount of ths proporty losaled o DY the amsunt
of the loscal businsas done, in Virginis. Moree
over, it is imooterisl) whether the opportunity
is aveiled of or not, The stute grants a lurge
privilege. It may demend » ourTesponding priee,

> 8w ¥ g

*The diffoerencs li the povers of c SL4te over
satranoce fees and taxes was polnted cut in Eenw
over Pire Ins, 0o. Vs Hardu:?, a78 .5, 494, 810,
8111 'in sudjeoting & law the state whigh
inposss a charge uyon forelgn corporstions %o the
tost whethar sual u charge vlolates the sgqual pro-
testlon elauve of the Fouwrteenth inendmsnt, &
line has %o be 4rswn btetwssn the burden 4 el
by the atate for the iloense or privilege do
business in ths state, and the tax burden whish,
having ssgured the right to do businesy, Whs fore
e sorperation must share with ail the ecrpoy=
ations and othey taxpuvers of the stole, E‘iih
ruapaot to the adisiesion fee, 30 to spenk, wiloh
the fore corporation mat pay, Lo bescus &
quasi oitizen of the stats and entitlisd to sgual
privileges with oltizans of ithe Stute, the netd-
wre of the burden is in the diserstion of the
atate « « at",

Finally, it is poluted ocut in this ¢exs8 in reply
to the contan.tiun that a fes mesnsured solely dy the amount
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of the wrpéra tions authoriszed capital stock neosasarily
tardens interatuto goaneos)

mAutaordiced oapital has no nsesssary ralatvion
$0 the proparty astually ownod or used by the oore
porusion} furvhermore, ths feo for which it is the
- MSRIUre resprossnts nta;slr the privilege ¢f &olng
& logal) business, PBeoauss the entrance fes doss
Bot represont either property or buainess being
done, it is immatarial that fixing ite amount
no apportiocnent ia sade butwesn the property owne
. ®8 or the husinoese dons within the ptais and thad
owned or done olaswhars,” . _
) The sass distinosion is resognized in ths case of
INTERMATIONAL 410X 00 ve EHANERL, 279 U.B, 439, V8 1L, B,
781, 49 8. Ot. 380, whsreln 1% is declured;

"he sss 9 the shures of a valus in
exeess of Shelyr present worth or of a presend
- yalue of the Jsaets wikhin the stats does nod
‘mﬂu $0 %Az properdsy orf business withoub theé
téy The tax Is a privilegs and 2ot & propay«
Ly taxy =+ v & " '

 The 20 Qousrs ia the sase of FOID MZOX §0s Vs
BEAUCHANY &4 L. B4. ES50 (dsciédsd Dose 11, 1930] dsslared
through Mr, Jusiice Reads

£ "l‘orhmn reason it in.:nw{l ﬁtﬁ antrance
59 BAY bO IrOoperly mSasuX: oapltal wherevar
Josated. The welght, {1 <stewmining the value af
the intrastate : da ' ﬁvu the »ro bide
yond ths state hounduries dut a regoguition of
tae vory real effest its exiatense has upon the
val%a ;:‘ toe rrivilege graated witilin the toxing
Stata,.

We recagnize, of gourse, thnd ownership of atosk
by a vorporztion 1 another ecorporaiion trwisacting ine
trastate bSusindaa in Texsas Ay ¢ of 5uh a character as
not to axztitutae the doling of iatrastote busiisss withim
Texas by the holdinz ecorparutions, This s howavar,

%6 tha pes2ssifiy of the holding ﬂsrga

oPadion i'savi.n% & pef=
mi'q froxn the state and im obriated by the appliestion
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- for and the resei:t of a percdt tc do business in Texas

by the holding corpuration, We ean only azsune, there~
fore, thaat the dasrican Republiles Corporation, since it
has applied fer and will regeive toe stote's percdt, will
amploy sll of ity asseta, to-wit, stcek in domesatis and
fareign corporations operating in Texas, in the sanneyr aus
thorixed oy uhe psrxit it has applied for and will receive,
As sald dy M. Justiss Irandeils in the Atlantie Refining
Company case, suprag

% 4 % » o worsover, it is immaterial whether she
opportunity ls auzitd of ar unots The stata grants
& iargd privilege, It may dexand a corresponte
ing pries, » = &« "

It 1s tterefore the ocasidered opinlon of this
dspariament that iz the dowputation of the filing fes under
Article 3914, incidant to the applisasion of thes Anerisan
Aoputlilaes Corporsvion fopr u purmit S0 transact business
in Texas, tha stosks owned and held dy tha ¢orpoyation in
Fexas corporuatlions doing business in Texes, and i1 fore
sign oorporations doing business in Texua, attributisble
s that part of tueir dusiness and property in Texas
be epnaldered ay “groas a-sets empdlo i: whole o !a
part in introstate Lusiness in Texas® by the imerigan Ree
publiss Corporaiion.

Likewise, vhe incoms or dividands pald to Uw
amerion: Bepubiiss Corporubion by thess corperations, o -
txridutable to tbmt part of tiwir business transacted in
Texng, LAY Lo owisldered as "grusa reuveipta from intrae~
state Texue busliness™, undor Article Julé,

Yours very truly
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